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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2043 
:;:_,EN.A COHEN AND BETTY COHEN, Appellants, 
verstts 
G. R. SWINI{, RECEIVER OF DEFINITE CONTRACT 
BUILDING & LOAN ASSOCIATION, .Appellee. 
PETITION }.,OR APPEAL. 
INTRODUCTION. 
Definite Contract Building and L·oan Association is in re· 
ceivership and the Circuit ·Court of the City of Norfolk is pro: 
ceeding to liquidate its assets for distribution to those entitled 
thereto. 
The decree appealed fron1 will be found at page 340 of the 
transcript of record, and its effect is to hold that all of the 
persons who1n the Conunissioner in Chancery found entitled 
to participate in the assets of the Building Association shall 
participate therein proportionately, thereby overruling and 
reversing the prior decision of Tho1nas H. Willcox, Special 
Con1missionP.r, en1bodiecl in his report, which will be found 
at page 30 of the Transcript of Record, and by which a prefer-
ence or priority was given to these petitioners and others 
occupying a sin1ilar status, and who are within the class to 
which they belong. 
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This appeal is taken by the petitioners for their own benefit 
and _for the benefit of others similarly situated, and who hold 
what are termed "Guaranteed Full Paid Certificates", is-
sued by the Building Association prior to February 1st, 1933, 
and it is resisted by the Receiver as the representative of 
persons who are the holdP.rs of what are termed ''Full P.aid 
Membership Certificates", which 'vere issued after ·February 
1st, 1933. 
The Special Con1missioner, for convenience designated 
those within thP. class to which petitioners belong as the hold-
ers of "Old Certificates'', and those within the class for whom 
-resistance is being n1acle by the Receiver as the holders of 
"New Certificates", and· as this convenient designation was 
followed by the lower Court and is frequently used in the 
testimony, arguments, and briefs srib1nitted by counsel, the 
certificates will be often so referred to in this petition. 
In the course of the receivership the cause was referred to 
Thomas H. Wtllcox, Special CommissionP.r, by decree which 
appears in the Transcript ~f Record at page 25, and by which 
he was required-to determine and report the follo,ving, among 
other matters: -
"1. The claims against the Association and whether any 
of them are entitled to })riority over others, and if so, the 
P.xtent of such priority, and the reasons for it.'' 
At the hearings before the Special Commissioner it de-· 
veloped that the Association owed no debts to "outside credi-
tors", that is. to bondholders, noteholdcrs, persons furnish-
-ing materials or supplies, nor to· any persons who had dealt 
at arm's leng-th with the Association (other than an unde-
termined liability to Edward R. Baird, its General Counsel, 
for professional services rendered prior to receivership, 
~ which could in no event exceed $37,500.00) and the controversy 
was. and is, between the holders of certificates of the Build-
ing Association in different form, issued at diffel'ent times 
and under differP.nt circumstances, as to how the appraised 
assets of approximately $1,300,000.00, when liquidated, after 
payment of the costs of receivership and the Baird claim 
therefrom, are to be distributed between the holders of out-
standing certificates whose total face amount is $1,174,764.80 
(Receiver's Exhibit E). 
The Special Commissioner held, (1) that the issuance of 
Guaranteed Full Paid Certificates, called "Old_ Certificates", 
created a dP.btor-creditor relationship between the Associa-
tion and the recipients thereof, from their inception, and that 
the holders of those certificates are~ entitled to be paid in full, 
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with interest at six per centum per annum, less interest previ-
ously paid; and (2) that if the Court should determine that 
the issuance of those certificates did not create a debtor-credi-
tor relationship from their inception, yet nevertheless, so 
many of the holders thereof as gave notice of a desire to with-
draw from the Association during its solvency and prior to 
r·eceivership, became quasi-creditors upo,n the maturity of 
such notice, and thereafter continued in that status, and their 
clahns not being in competition with ''outside creditors", 
are entitled to payment in full before paytnents on Full Paid 
Certificates (''New Certificates") whose holders shall share 
pro rata in the fund remaining after satisfaction of the "Old 
Certificates''. 
The outstanding Guaranteed Full Paid Certificates amount 
to $110,400.00 principal amount (Receiver's Exhibit E), and 
of these the holders of $30,400.00 principal amount gave no-
tice of a desire to withdraw during the solvency of the .AJ3-
sociation and prior to its receivership (Receiver's Exhibit 
B). The Full Paid Certificates or New Certificates, amount 
to $1.039,211.30 face amount, so that if the first conclusion of 
the Special Commissioner be sustained, the holders of Full 
Paid Guaranteed Certificates to the principa1 amount of 
$110,400.00 will be paid in full, principal and interest; but if 
this be found in error, the holders of Guaranteed 'Full Paid 
Certificates to the principal amount of only $30,400.00 will 
be paid in full principal and interest, these being the persons 
who gave notice of withdrawal prior to insolvency and before 
receivership. _ 
The petitioner Lena Cohen is the holder of Guaranteed 
Full Paid Certificates to the face· amount of $6,200.00, and of 
Full Paid ~icmbership Certificates to the face amount of 
$3,000.00, which were issued to her upon the r.epresentation 
that they carried the same rights as Guaranteed Full Paid 
Certificates. Upon all of these she gave notice of withdrawal 
prior to insolvency and prior to receive1:ship. 
Petitioner Betty Cohen is the holder of a Guaranteed Full 
Paid Certificate to the face amount of $300.00, upon which 
she g·ave notice of ·withdrawal prior to insolvency and prior-
to receivership; so that if the Special Commissioner was right 
in either his first or second holdings, petitioner Lfma Cohen 
is entitled to be paid in full to the extent of $6,200.00, prin-
cipal amount and interest, and the petitioner Betty Cohen 
is entitled to be paid in full to the extent of $300.00 principal 
amount and interest. whereas, if 'the trial court which re-
versed the Special Commissioner, is right, everyone must 
share pro rata. · 
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QUESTIONS OF LAW PRESENTED BY THIS APPEAL. 
The questions of law presented by this appeal are-
1. vVhether tbP. issuance of Guaranteed Full Paid Certifi-
cates established a debtor-creditor relationship between the 
Association and the~ holders thereof ab initio, or whether the 
holders thereof are otherwise entitled to payment in full. If 
this is decided in the affinnative it is unnecessary to pass on 
the remaining legal questions (save as to the Lena Cohen 
claim for the last $3,000.00 deposited by her) which are-
2. Whether at least the holders of Guaranteed Full Paid 
. Certificates, who g-ave notice of withdrawal during solvency 
of the Association and prior to receivership thereby became 
quasi-creditors, and consequently entitled to pay1nent in prior-
ity to non-withdrawing holders of the san1e class of certifi-
:Cates, and ordinary members; and 
3. Whether the facts and circumstances creating the con-
tractual relationship between the Cohens and the Building 
Association n1ake them. creditors or quasi-creditors, and en-
titlP. them to payn1ent in full, irrespective of the form of cer-
tificates held by them. 
To decide these questions will require a separate statement 
of the facts applicable to each legal situation, and conveni-
ence indicates that the questions may be more easily under-
stood and disposed of by a separate citation of the authori-
ties be a ring· thereon. Accordingly, the entire subject will be 
dealt with as follo,vs: 
I. TI-IE FACTS SUR.ROUNDING THE ISSUANCE O:B, 
GUARANTEED FULL PAID CERTIFICATES-
THEIR CONTINUED EXISTENCE. 
Definite Contract. Building and Loan Association, which 
will be generally referred to herein as ''Building Associa-
tion", 'vas org·anized in 1901, and its purposes as stated in 
its charter, are as follows: 
''The purposes for which the said Company is formed ar(~ 
to purchase, hold and sell property, real and personal; ,re-
ceive deposits an.d savings; to borrm.o rnoney and secu-re its 
re1Jay1nent bJJ lie·ns 'upon real estate or otherwise; to assist 
its n1embers in saving and inYestinp; money, by buying and 
improving real estate, in procuring money for other purposes, 
by loaning and advancing on the l\{utual Building Society plan 
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to such of its members as may desire to antic~pate the ulti-
mate value of their shares, funds accumulated from the 
monthly contributions of its stocld1olders and also such other 
funds as n1ay from tin1e to time cmne into its hands; and to 
aid persons of limited means in purchasing homes for them-
selves, and generally to conduct the business of a Perpetual 
Building and Loan Association.'' ( Tr. Rec., pp. 32 and 33-
italics our.) 
Originally the Building· Association sold n1emberships only 
on the installment plan. Such sales called for the payment of 
:fixP-d amounts periodically by purchasers. Profits were dis-
tributed in thP- form of fixed dividends, and when the amount 
paid in by an investor on each share for which he had sub-
scribed, plus the dividends, aggregated the par value of the 
stock, such nwrnber or stockholder 'vas entitled to the pay-
ment of the par value thereof in cash. The profits were de-
rived from lending money at returns which of course con-
siderably exceeded six per centun1 per annurn. As the length 
of tinte required to mature a share of stock was uncertain, the 
organizers chartered a separate company called the .Atlantic 
Trust and Security Cmnpany, and hereinafter for conveni-
ence called the "Trust Company". The original directors 
of the Association 'vere the stockholders of the Trust Com-
pany. This Con1pany guaranteed the 1nuturity of the mem-
berships at a definite or fixed period after their issuance, re-
gardless of whether the profits of the Association were or 
were not sufficient to 1nature the 1nembership at that time. 
In consideration of the !:,r-tlaranty, the member assigned to the 
Trust Company all profits, if any, which n1ight be payable 
on account of his mmnbership in excess of the amount neces-
sary to mature the stock at the fixed period, and the voting 
rights on his n1mnborship. This was a part of the original 
plan of org-anization frmn which the tE~'rm "Definite Con-
tract" as applied to the Building Association, 'vas derived. 
For thirty years the Trust Company derived a tremendouB 
profit fron1 the operation of this plan, which profit in turn 
was l)aid out in dividends to tho shareholders of the Trust 
Company who were directors of the Building Association. 
A few years after the org·anization of the Bui1ding Association 
it developed that n1oro n1oney could be profitably used than 
was coming in fr01n the sale of n1mnberships on the install-
nlent plan. Thereupon the Board of Directors authorized 
the issuance of Guaranteed Full Paid Certificates to ''per-
sons who wanted to invest son1o n1oney. '' ( Cmn. Rep. Tr. 
Rec., p. 34--Testimony of Stanworth, Treasurer, Tt·. Rec., 
p. 227). 
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The Guaranteed Full Paid ·Certificates in the form in which 
they were issued from about 1906 until the fall of 1932, are 
illustrated by the Cohen Certificates (Exhibits Nos. l, 2, 3 and 
·14). The face of each certificate contains the following lan-
guage: 
''This CP.rtificate is issued to and accepted by the holder, 
subject to the By-Laws of said Association, and terms and 
conditions printed upon the back hereof.'' 
On the back, under the caption "Terms and Conditions", 
was the following: 
"1st. ThP. holder hereof shall be entitled to receive divi-
dends at the rate of six per cent per annum, payable on the 
first day of January and July of each and every year this 
CP.rti:ficate is in force; and if this certificate be withdrawn be-
tween dividend days the holder shall be P.ntitled to receive 
. dividends from the last dividend day until the time of with-
drawal. 
"2nd. This certificate' may be withdrawn by the holder at 
any time after thirty days, upon thirty days written notice, 
and may be called in by the Association at any time after three 
years, upon payment to holder of the par value of each share 
herein and dividends as above set forth, but it withdrawn 
any time prior to six months from date no interest ,vin be al-
lowed. 
'' 3rd. No certificate shall be assignable or transferable ex-
cept on the books of the Association, and by consent of the 
Association endorsed thereon by thr Secretary. 
"4th. In consideration of the Indemnity Contract hereto at-
tachP.d, n1ade by the Atlantic Trust and Security Company, of 
Norfolk, Virginia, the holder here by agrees to accept in full 
of all demands $100.00 upon each share in this certificate, 
upon withdrawal thereof, together with dividends as above 
set forth.'' 
On the back there also appears the following·: 
''THIS INDE~INITY CONTRACT, made and issued by 
the Atlantic Trust and Security ·C-ompany, of Norfolk, Vir-
ginia, to Mrs. Lena Cohen, of Norfolk, State of Virginia, in 
consideration of her application therefor, and of the terms, 
conditions and covenants contained therein, which are hereby 
referrP:d to and made a part hereof, binds the said Atlantic 
Trust and Security Company to pay to the said Mrs. Lena 
Cohen, or her heirs, executors, administrators or assigns, 
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upon withdrawal of any shares named in the within certifi-
cate, an amount equal to any deficit arising from the failure 
of the amount paid therefor, and the earnings thereon, to equal 
the amount paid therefor and six per cent per annum. This 
_ balance of the earnings and accumulations on such shares, if 
any, shall be paid over to the Atlantic Trust and Security 
Company, as they shall accrue, in consideratiQn of the obliga-
tions incurred by the said Atlantic Trust and Security Com-
pany in this Indemnity ·Contract and retained for its own use 
and benefit.'' 
Following this lang·uage there is a formal attestation clause, 
and the so-called Indemnity Contract is executed by the Presi-
dent and Secretary of the Trust Company, who were likewise 
the President and Secretary of the Building Association. 
The Guaranteed Full Paid Certificates are not uniform as 
to the rate of return promised investors, a substantial part of 
those issued over the whole period promising a. return of five 
per cent per annun1, and the remainder promising· a return of 
six per cent per annum. This fact was not developed jn the 
testimony before the Special Commissioner, but subsequently 
came out, and to prevent a re-reference is the subject of a 
stipulation between counsel, which will be found at page 342 
of the Transcript of Record. The reasons for such difference 
in promised returns are stated in paragraph numbered three 
thereof, that is to say, whenever the Building A~sociation 
felt that it could obtain money from the public by the sale of 
certificates promising a return of five per cent, then this was 
the figure used, but if the condition of the money market 
was such that a promised return of six per cent was required 
to attract purchasers, then the certificates were filled in at 
six per cent (Transcript of Record,, p. 342). 
The pertinent By-Laws affecting the issuance of these cer-
tificates and their 'vithdrawal, are set forth in the Special 
Commissioner's report, and will be found at pages 38, 39 and 
40 of the Transc1~ipt of Record. It is to be observed that the 
provisions of these By-Laws were never disclosed to pur-
chasers of Guaranteed Full Paid Certificates, and that Article 
26. of the By-Laws relating to withdrawals, is inconsistent 
with the direct representation and agreement made to pur-
chasers as set forth in the certificates themselves. Although 
Article XIII, Sec. 2 of the By-Laws required that all pros-
pective nleinhers of the A.ssocia.tion sign a form of application 
for membership (Tr. of Rec., p. 220), which is recited by 
Article XIII, Sec. 1 to constitute a part of the contract be-
tween the Association and its members, yet, purchasers of 
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Guaranteed Full Paid Certificates were never asked to sign 
such a membership application (Tr. of Rec., p. 221), and this 
is further illustrative of the fact that they were not considered 
as stockholders in the ordinary sense of the word, by the 
Building Association or its officers. Perhaps no better sum-
mation of the circumstances surrounding their relation to 
the Association can be n1ade than is set out in the Special 
Conunissioner's report, and at page 59 of the Transcript of 
Record, a.s follows : 
''B.riefly stated, the eircumstances surrounding the parties 
at the thnes of the several transactions were as follows: 
"The Association desired money for the purpose of lentling 
the same, and the other parties desired to make investments 
under such circun1stances tha.t they could withdra'v their in-
vestments and receive their money on short notice. 
''None of them wanted to buy stock. In all such cases prior 
to 1932, the Association's representatives told prospective 
purchasers that they could withdraw their money on thirty 
days' notice. 
''For over thirty years the Association pron1ptly rnet all 
such requests and save where the amounts sought to be with-
drawn exceeded $10,000, it did not even insist on the thirty 
days' notice. 
· '' Anot~1er significant se~ of circumstances are the following: 
''The Association was authorized by its charter to receive 
deposits a.ncl savings, and to borrow money. 
"Its By-Laws contained similar authority and perroitted 
it to evidence loans by notes, bonds or other obljgation.c;. 
"Foreseeing· the possibility of large de1nands for with-
drawal, the Association, by Article XXVI of its By-Laws, 
sought to protect itself by providing tha~ it could not he com-
pelled in any one 1nonth to pay out on account of '\dthdrawals 
more than one-half of the Association's net receipts during 
that month, exclusive of receipts from the sale of bonds and 
. paid up 11w1nberships. 
"All its other receipts, ·which included interest, premiums, 
fines and payn1ents on installment n1e1nbersl1ips, were sub-
ject to the de1naud of withdrawing lTIClnhers. These could 
reasonably be considered as current receipts and current as-
sets of the Association. 
"Apparently what the Association excluded from use for 
such purpose was the proceeds of loans which had to be paid, 
and it put the proceeds of the sale of paid up mernbersbip~ in 
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the same category with proceeds from the sale of bonds. It 
seems to have considered both as loans. . 
"Other details of the circumstances appear in the evidence 
and there is little or no dispute about thmn. It would unduly 
lengthen this report to refer to thmn in detail. 
"As stated above, the certificates thmnselves are ambiguous 
and they coiitain many features ·which are cornnwn to sto_ck~ 
and many others which are cmnmon to loans. 
''They are designated as stock and they provide for.- the 
payment of dividends rather than interest. The dividends, 
however, were at the fixed rate of six per cent per annum. 
This is universally provided in the case of preferred stoc.k, 
but the Association was not authorized to issue preferred 
stock, nor was there anything on the certificates th01nselves, 
or in the By-Law·s, or actions of the1 Board of Directors to in-
dicate that such certificates represented preferred stock. 
"If they represented comn1on stock, obviously the dividend 
rate could not be fixed in advance, and the stockholders would 
be entitled to dividends based on the earnings, whether more 
or less than six per cent. 
"The Receiver contends that the certificates did not limit 
the stockholders to a return of si.x per cent, but that tlwy had 
traded to the Trust Cmnpany thejr respective rights to earn-_ 
ings in excess of six per cent in return for the latter's guaranty 
of a return at that rate, and its guaranty that upon withdrawal 
they would receive the par value of certificates with all un-
paid eli vidends. 
"It is true that such parties n1ade such contracts, but I do 
not think the certifieates susfain this contention of the R.e-
ceiver. They state unequivocally that the holder shall be 
entitled to dividends at the rate of six per cent per annum. 
Even if the contracts with the Trust Company bad not been 
1nade, those parties could not have demanded a rP-turn greater 
than six per cent and the Association could not have dis· 
charged its oblig-ation by paying a sn1aller return. 
"The certificates expressly provided that the holders 1·here-
of could demand their money on thirty days' notice at any time 
... after thirt-y days frmn the date of the issue, and that the 
Association could call and pay the certificates at any time 
after three years from the date of their issue. 
"These features are practically unknown in stock trans-
actions while they are cmnmon in connection with loan~.'' 
It is a 1na.tter of common kno,vledge tl1at in 1932 the country 
was faced with a general depression in all kinds of business. 
By the fall of that year the Building .A .. ssociati011 recognized 
10 Supremo Court of Appe~ls of Virginia 
·the fact that the Guaranteed ~.,ull Paid Certificates outsti}Ild-
ing· represented obligations which it 1night be required to pay 
on only thirty days' notice, and aecordingly it was deter1nined 
to discontinue the issuance of such· certificates, and to ihere-
after issue only a form of obligation not containing either 
certainty of an1ount or maturity. These were styled '~~.,ull 
Paid 1\tiembership Certificates", and their form is illustrated 
by Exhibit 4, the smne being a certificate delivered to ~[rs. 
Lena Cohen on February 2nd, 1933, in return for $3,000.00 
that day paid by her. The face of the certificate recites that 
the holder is a me1nber of the Definite Contract Building and 
Loan Association, and tl1e owner of thirty 1nem bershi ps in 
said Association. It contains the follo,ving pertinent lan-
guage: 
, ''Such men1berships or any part of a meiubership may be 
withdrawn, after six 1nonths frmn the elate hereof, upon such 
notice, at such time, and on sueh terms as the Board of 
Directors of the Association de01ns proper~ m1d when with-
drawn the holder shall receive the value thereof including all 
unpaid dividends thereon. 
''The application for this Certificate, the Certificate, Char-
ter and By-Laws of the As~;ocia.tion, and the Rtatutes of the 
State of Virginia for such cases made and provided constitute 
the contraet between the Association and members.'' 
These ''New Certificates'' contain no guaranty by the ~rrust 
Company and in ea~h instance purchasers wore required to 
sign an application· for n1en1bership. At the sa1ne tirne the 
Building Association determined to endeavor to persuade all 
holders of outstanding· Guaranteed Full Paid Certificntes to 
accept in exchange therefor certificates in this ne'v for1n, and 
·an intensive cam.paign to that end was inaugurated and 
vigorously pressed. Thereupon, a large majority of the 
holders of the Guaranteed Full Paid Certificates either 1nade 
the requested' exchange or sought to 'vithdraw frorn the Asso-
ciation, as was provided in their contract w·ith it, and on ~Tune 
29, 1933, the Building Association, ~o compel the exchange 
by those recalcitrants who had not agreed thereto, and to 
prevent 'vithdrawal by those who would not agTee thereto, 
adopted a resolution suspending the payment of withdra,vals. 
From that time on, although the Building Association was 
solvent and continued so, all notices of withdrawal and re-
quests for withdrawal were refused. Those who refused to 
exchange their old certificates for new, and thereby effect a 
novation in their contract with the Building Association, now 
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hold certificates aggregating $110,400.00, as has been saill, and 
among these are the Cohens; and it is as to these persons 
that others who did effect voluntary novations in their con-
tracts, and subsequent purchase1·s who never had fixed rights 
of withdrawal, now assert an equal standing in the distribution 
of assets. 
II. ARGUMENT AND CITATION OF AUTHORITIJ~S IN 
SUPPORT OF PRIORITY FOR TI-IE HOLDERS 
OF GUARANTEED FULL PAID 
CERTIFICATES. 
This is a controversy within the Building Association in 
the sense that the claims of the holders of "Old Certificates" 
are not in conflict with the demands of persons who were 
not investors with the .. A.ssociation. The contract between 
the Building Association on the one part and the certificate 
holders on the other, must govern. It is conceded that if th~ 
Association had been successful beyond the bounds of op-
timism, the holders of Guaranteed Full Paid Certificates could 
not participate in its profits beyond the agreed return (the 
an1ount paid in plus six. per cent or five per cent per annum), 
and conversely their right to receive the fixed return was not 
dependent on the amount of profits earned, but was uncou-
ditional. The transactions between the holders of Guaranteed 
Full Paid Certificates and the Building Association had all 
of" the attributes of a borrowing of money by the Building 
Association, as witness the following elmnents: (a) A de-
livery of :fixed sums; (b) an agreed compensation in a sum 
certain for the use of the amount delivered; (c) a time for 
repaYJnent on den1and and notice; (d) the right in the party 
receiving the n1oney to require the deliveror to accept repay-' 
ment at a fixed time and to thereby terminate 1iability for fur-
ther acerua]s of the amount of the agreed compensation for the 
use of the n1oney. The tra;nsaction 'lVas essentially one for the 
use of 'money for a fixed ret'ltrn. The only element here prese:nt 
which is not always present in every debtor-creditor relation 
is the fact that the "Old Certificate" holders had a then 
right to participate in the 1nanagement of the AssociatiQn as 
members until the money was repaid. Practically speaking, 
however, this right was eonsidered as assigned to the Trust 
Company, and no notice was ever sent to the holders of these 
certificates even for the annual meetings of 1nembers, the 
Building Association simply publishing one notice of its an-
nual meeting date in a newspaper published in the City of 
Norfolk; and until 1933 said corporate meetings were carried 
12 Supren1e Court of Appeals of Virginia 
on wholly by the individuals who controlled the Building Asso-
ciation through ownership of stock in the Trust Company, 
under assignments to the Trust Company, or its designated 
agents, which had been procured fron1 men1 bers of the Build-
ing Association under their application for n1embership or 
by assignment a.t the beginning of the relation. 
Iu modern financing provisions· in favor of creditor eontrol 
are by no 1neans unusual, and are to be found in nu1ny trust 
indentures. The conduct of the parties clearly indicates that 
on the one hand the Building Association did not exp<~ct the 
"Old Certificate" holders to exercise any right of manage-
ment, and, on tho other hand, tha.t such persons did not ex-
pect to exercise the same. Silnilar situations have been fre-
quently before the courts. 
The Decided Cases. 
Disregarding at this tin1e any verbal representations n1udc 
by employees of the Building Association to purchasers of 
its Guaranteed Full Paid Certificates, and determining the 
contract entirely from the wTitten provisions contained in 
the certificates issued, the overwheln1ing weight of authority is 
clearly to the effect that persons in this category are entitled 
to recover in full all they have paid in to the Association, 
with the agreed cmnpensa tion for the use thereof. 
In Cook v. Eq. B. & L. Assoc'n., 104 Ga. 814, 30 S. E. 911, 
it is held by the Supren1e Court of Georg-ia. that where a build-
ing association issues what is known as "coupon stock", which 
hears interest at six per centum per annutn, payable semi-
annually, and upon: which the holder of such stock pays to the 
association its full face value, with the privilege after ninety 
'days' notice of receiving back the 1noney thus paid for the 
stock, and with a like privilege on the part of the association 
of calling in the stock and refunding the 1noney paid there-
for, the transac.tion is simply a. borrowing of n1oney by the 
association. In the opinion it is said (p. 917 of1 S. E. Re-
porter): 
"It is· also insisted in this case that the plan of the asso-
ciation in issuing its coupon stock to tumubers is entirely in-
consistent with the feature of mutuality which pervades all 
pure building and loan associations. The holders of this stock 
paid the association its full face value, $100.00 per share, 
and the stock thus acquired bears interest at the rate of 
six per centum per annum, payable semi-annually. The pur-
chaser has the right, after ninety clays' no tiel~, to receive 
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back the money paid for the stock, and the association has 
a like privilege, upon six months' notice, of refunding to the 
purchaser the money paid therefor, and taldng up the stock. 
The holder of this stock has really no interest hz the profits or 
losses of the business of the associat-ion. The association cau 
never be under any obligation to pay hin1 n1ore than it has 
actually received fr01u him, with interest, no·r can it e-ver dis-
char,qe its obligcdi-on to him. by payi·ng hint less. We cannot 
possibly distin.guish this [ro1n any other case of borrowin.,r; attd 
lending 1noney. It is just as if the association had obtained 
money on its note or bond clue upon ninety days after de-
mand, with interest. It matters not what name is given to its 
obligation-whether stock, note or bond. The nature of the 
transaction, ·whether it he a pure borrowing of money or not, 
is detern1ined bv the real substance and effect of the eon-
tract between the parties.'' (Italics ours.) 
In Cashin v. So. lJ!utual B.&; L. Assoc'1z. (Ga.), 41 S. E. 51, 
the Supretne Court of Georgia again dealt with this situation. 
The building and loan association had been placed in the hands 
of recei·vers for ad1uinistration and distribution of its assets. 
Parties in shuilur position to the holders of Guaranteed Full 
Paid Certific~tes petitioned the Court for a preference and 
to have their clahns allowed with outside creditors. The 
Court held: .. 
''One who purchases fron1 a building and loan association 
'fully paid stock', upon which he is to receive a 'guaranteed 
dividend' at a named rate per cent, payable at fixed tinws, and 
who is not entitled to' participate in further profits', is, though 
his right to de1nand payn1ent is not to bec01ne absolute until 
he shall, after the expiration of a stated period, have given 
a specified notice, nor until there shall be in the treasury 
of the association a sufficiency of assets derivable from a desig;.. 
natecl source to pay him in full, in all substantial respects a 
creditor of the association, and entitled to be dealt with as 
such in an equitable distribution of its assets; and this is 
so, without regard to the above-n1entioned conclitions as to 
pay1nent, if such distribution be brougl1t about without fault 
on the part of the holder of such 'stock'." 
The Cashin, Case is on all-fours with our contention on the 
first legal question presented to this Court, and the language 
of the opinion illustrates and squarely decides that question. 
The Court says ( p. 53 S. E. Reporter) : 
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''The reasoning of ~Ir. Justice Lewis in the Cook Case 
demonstrates, we think, that the true, relation bet,veen the 
holder of a certificate like that now under consideration and 
the association is neither more nor less· than that of creditor 
and debtor. Under the contract between Cashin and the 
Southern 1\futual Building arid Loan Association, it owed 
him $650.00 as a loan, the interest on which was payable 
semi-annually at fixed tbnes, to-wit, January 1st and Juiy 
1st ,of each year, at the designated rate of seven per cent. 
He had no interest in the profits of the association, and was 
not concerned as to its losses, save only as they might impair 
its ability to meet its obligation to him. It makes no dif-
ference that he was termed a 'stockholder', and that his in-
terest was designated as 'stock'. The law cares nothing 
for mere names. It looks to the substance of things. In this 
connection it is iinportant to remember that fully paid up 
stock in ~ building association is really an anomaly. Strictly 
speaking, there can be no such tiring, for the n1oment stock 
is matured (that is, brought to its pa.r value) the holder there-
of is entitled to his n1oney, and his connection with the asso-
ciation ceases. As will have been observed, one of the By-
Laws provides that 'each shareholder shall be entitled to 
one vote ·for every share held by him or her, either in person 
or by proxy, at any regular or called meeting'. 
"It was thereunon insisted tha.t Cashin mus.t be a stock-
holder because he A had the right to vote his stock in the meet-
ings of the association. This depends, at last, upon whether 
he was a shareholder or not. It will be noticed that his 
certificate does not in terms, confer any voting privilege or 
right. It evidences his true relation to the assoc-iation, what-
ever that wa.s, and does nothing 'more. If this relation was 
that of shareholder, the By-Law from which we have just 
quoted applied to him. If he w·as not a shareholder, it did not. 
Its existence, therefore, adds nothing to and detracts noth-
ing from the argu1nent on either side of the question. 
"It was urged that Cashin's claim against the association 
could not be treated as a debt, -for the reason tl1at it had no 
fixed maturity. Under the By-Laws it was within the power 
of the association to n1ature his claim, at its option, at any 
time after the expiration of three years,' or it '\Vas the right 
of Cashin, at any time after the expiration of one year, on 
sixty days' notice, to demand payment of his certificate. It 
will not do to say that a demand is not a debt merelv because 
the time of its payment depends upon stated contingencies; 
nor is it fair to Cashin to defeat his claim as a creditor be-
cause he failed to give the sixty days' notice required by the 
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By-La,v. This he could not possibly have done, because 
very soon after he received the stock the assets of the as so--
ciation were placed in the hands of receivers. Surely it would 
never do to hold that, because Cashin was thus prevented from 
exercising the right given him by his contract, his true rela-
tion to the association was, 'vithout fault or negligence on his 
part, completely altered, and that, as a consequence, he was 
placed in a position less advantageous than he otherwise would 
have occupied. It was also urged that as the claim of Cashin 
was payable only out of particular assets, to-wit, not exceeding 
one-half the premhnns paid in rnonthly by borrowing mem-
bers, unless by consent of the directors a greater portion 
of such premiums could be thus appropriated, he could not 
b~ reg·arded as a creditor, without showing that at the time 
of demanding payment the assets derivable from the source 
indicated were on hand and ready for disbursement.. We can-
not assent- to the correctness of this contention. A claim 
payable out of particular assets when realized is none the 
less a debt because at a given time such assets may not 
actually be in the debtor's hands. A creditor in this position 
sin1ply holds a demand, with conditions as to the manner in 
which it is to be. discharged. We are prepared to admit that, 
if the association had remained a going concern, Cashin could 
not, even after the expiration of a year, and after giving the 
required notice, have 1nainta.ined an action at law for the 
recovery of his claim or debt without showing that at the time 
of bringing· suit there actually was in the company's treasury 
enough from the sources indicated to pay him in full. But it 
is, we think, equally true, that he might, by instituting a proper 
equitable proceeding·, have obtained a decree impounding as-
sets liable for the payment of his certificate until enough for 
this purpose could be realized by the association. He was, 
at the time of entering into the contract evidenced by that 
certificate, either a creditor, or he was not. If a creditor, 
the suspension of business by the association, whether volun-
tary or enforced, could not change his relation to it. If he 
began as a creditor, he remained one to the end; and when a 
court of equity undertook to wind up the business and dis-
tribute the assets of the association, Oa.shin was entitled to 
be dealt with frmn the standpoint fixed by his contract." 
(Italics ours.) 
To the same effect is Cottingham~ v. Eq. B. & L. Assoo'n. 
(Ga.), 41 S. E. 72, and these earlier cases are approved in the 
later case of Equitable B . .& L. Assoo'n. v. Brady (Ga.), 156 
S. E. 222, at page 225. · 
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The Delaware Court of Chancery reaches the smne con-
clusion in The Matter of National B~tildin-g, Loan (~ P'l·ovi-
de·nf Assoc'n. (Del., 1919), 107 Atl. 453, it being there held 
that the holders of full paid or investment stock, who paid 
a lump sum at the tin1e of purehase, with the right to be paid 
a fixed amount at a fixed time, at a fixed rate of interest, 
though called stockholders, are in legal effect creditors. The 
Delaware Court does not cite any of the earlier cases here-
inabove referred to, but does cite State Ex-Rel G·ray v. Phoe-
nix, etc., Assoc'n·., 86 !1o. App. 301-309,. quoting therefrmn 
as follows: 
"rrhe holder of one of these certificates has no interest 
in the profits or losses of the association. It can never be 
under any obligation to pay him nwre than it has actually 
received from hiin, with interest, nor can it discharg·e its 
obligation to him by paying less. It is quite impossible to 
distinguish it fron1 any other case of borro·wing or lending 
money. It is no n1ore than a case where n1oney has been 
borrowed, payable on sixty days' notice after a certain period. 
It is idle to contend that the transaction was that of sub-
scribing and paying for capital stock. Nothing of the kind 
was in conten1plation by the 11arties at the time." 
The Virginia case of Blount v. 1lierc. Ry. ~ Loan .Assoc'n., 
115 Va. 6, is of interest. The 1Ierca.ntile Ry. B .. & L. A.sso-
ciation was placed in the hands of a receiver. C. T. Blount 
was admitted as a party to the litigation and asserted a de-
mand as a crGditor for two alleged loans ag·gregating $2,100.00. 
Appellant contended that on December 81, 1909, he deposited 
$1,800.00 with the secretary of the association upon written 
contract for the tern1 of three years a.t five and one-half per 
centun1 interest, withdrawable on ninety days' notice, and that, 
on July 7, 1910, he made an additional deposit of $800.00 
upon the same terms. The Receiver on the contrary main-
tained that these deposits represented the purchase price 
of eighteen shares and three shares, respectively, of paid 
up stock. The secretary of the building association testified 
that both of these pay1nents were for the purchase of stock, 
and he supported his testin1ony by a. n1emoranclum 1nacle con-
temporaneously ·with the deposits. The petitioner, however, 
testifiecr that the payments were not made on account of stock 
transactions and that he did not intend to purc.hase stock. It 
was shown that the By-Laws of the association required that 
a candidate for me1nhership had first to sign a forn1al appli-
cation in writing that he wished to acquire stock. No such 
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application signed liy petitioner could be produced. The ·secre-
tary of the building association adn1itted that he had a special 
agreen1ent with the petitioner by which petitioner was to r.e~ 
ceive five ~nd one-half per cent rather than the five per cent 
commonly paid stockholders, and it was further proven that 
the By-Laws prescribed that paid up stock could not be with-
drawn until six n1onths after the date of issue, whereas the 
special agreement providec1 for the return of the money on 
ninety days' notice. The Court held that on this special 
agreement petitioner was a creditor and not a stockholder 
and was entitled to full payment in the receivership proceed-· 
ings. • 
The Supreme Court of South Carolina had almost the same 
situation presented to it in the companion cases of Griffin, et 
al., v. l~Vhite, and JJfag·iwlia Camp, W. 0. 1V., No. 28, et al., v. 
Sante, decided on Dece~ber 11, 1936, and reported in 189 S. E., 
at page 127, where the holders of paid up certificates of the 
Spartan Building and Loan Association proceeded against 
Vv. J. \Vhite, its conservator, to have their certificates given 
priority in distribution of the assets. The paid up cel,'tificates 
there presented matured within seventy-eight months. accord-
ing· to their terms, and gave the right of withdrawal at the 
end of any six months' period after six months from the 
date of their issuance. The installment shares of the asso-
ciation contained no such provision, and the controversy was 
between the paid rip c.ertificate holdcn·s on the one part and 
the installn1ent certificate holders on the other. The cause 
was referred to a. Special R.eferee, 'vho decided that the Paid 
Up Certi1icate holders had priority, and his report was adopted 
by the Appellate Court as its opinion. The Special Referee 
does not appear to have made an exhaustive search of the 
authorities, since of the foregoing cases which are in accord 
with his conclusion, he cites 011ly the Missouri case of State 
Ex-Rel Gt·ay v. Phoenix, etc., Assoc'n., Su1Jra. The opinion 
is interesting because the Special Co1nn1issioner in this case by 
parallel reasoning reached the same conclusion which was 
reached by the Spec.ial Referee in the South Carolina. Case 
and which was confirn1ed by the Supreme Court of that ·state, 
without knowledge of the South Carolina. case or having it 
called to his attention. The following are pertinent extracts 
frOin the opinion (p. 133): 
''The defendant claims that these 'Full Paid Certificates' 
holders are stockholders of the association and should pro-
rate with installment stockholders after the claims of general 
creditors are met and are not entitled to a preference over 
them in the assets of the .A.ssociation. 
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''I find n1yself unah1e to agree with this construction of 
these contracts, and hold that the relation of debtor and credi-
tor existed between the association and the holders thereof 
ab initio, under the constitution, by-laws and the language of 
the certificates the1nselves, taking in connection the scheme 
set forth in the circulars in respect to said certificates and the 
inducen1ents contained therein, and will endeavor to set forth 
n1y reason as clearly as possible.'' 
Page 134: 
''I am inclined to find t·ather that these certificates were 
issued under the last provision of the by-laws, kno,vn as Sec-
tion 30, which provides: 'The Board of Directors is au-
thorized to borrow n1onoy, when in their judgment it is to 
the best interest of the association, on such terms and se-
curity as to them 1nay seem wise. They are also authorized 
to issue deposit certificates to bear interest at no greater rate 
than five per cent per aluluin * '1" * . 
'' l\iany of the cases in the English Chancery courts and 
some of the Amerieun cases hold even in recognized full paid 
stock certificates thnt, 'When the holders of prepaid stock 
receive a specified dividend or percentage of interest only 
and share 1l.either in the profits nor losses, the better opinion 
is that an agrecnwnt that such s~ock shall be preferred in 
the distribution of assets is valid and binding even in cases 
of insolvency, on the ground that the transaction is not a 
creation of stock, hut a loan'. 
""Thilc the above opinions refer specifically to stock pro-
viding for express preferences, yet the parallel as to the paid 
up certificates in the instant case, which pr01nise sun1s fixed, 
based on an interest rate, would tend to show that they would 
not be entitled to share in profits and n1ust be construed to be 
loans. · 
"A case verv silnilar to the instant case is found in the 
1\Hssouri reports, which holds as follows: 'The holder of a 
certificate lawfully and authoritatively issued by a. building 
association, showing that he has paid a certain sum on which 
he is entitled to interest, and which is to be redeemable at its 
face value, and that such holders by the acceptance of the cer-
tificate waived all benefits in the earnings of the organization 
above the interest, is a creditor and entitled to priority of 
payment before the assets are distributed among the stock-
holders, such certificate being a direct obligation for the pay-
ment of money and not a certificate of stock.' State v. Phoen-ix 
Loan .Ass'n., 86 1\!Io. App. 301. 
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''The next question to be decided, if the foregoing conclu-
sions of la:w are erroneous under the state of facts presented, 
is the effect of the notice and de1nand for pay·ment 1nade by 
these plaintiffs before admitted insolvency or -while the asso-
ciation was a go·ing concern * • * . (Italics ours.) . 
''The plaintiffs contend that even if the relationship. of the 
holders of the paid up certificates was that of stockholders, 
that 'vhen they 1nade demand for pay1nent and cancellation of 
their certificates, that t1wy ceased to be stockholders and 
the r~lationship between then1 and the association was that 
of debtor and creditor, and that if the association is now 
insolvent, that they are entitled to a preference over install-
Inent stockholders. 
''This seems to be the law in tlus State, as in the case of' 
1Jfoo1·e v. Soutlwrn 1J!lut. B~tilding & Loa;n Association, 50S. C. 
89, 27 S. E. 543, 545, cited to sustain their contention, such 
seems to be the holding of the court * * ~* . 
''The Court said, 'Acceptance of notice of withdrawal termi-
nates Inen1bership in the association. The member at once as-
sumes the position of a creditor, and n1ay recover the amount 
due in asstt1n1Js-it, but the judgment and the execution will be 
controlled by the court, as justice and right 1nay require' 
* * ·:IF 
' 'In this case the defendant contends that they ren1ained 
stockholders until their stock was actually cancelled, but the 
court said that this position was untenable, for after the plain-
tiffs l1ad done all that they were required to do to entitle them 
to clai1n the withdrawal va]ue of their stock, the association 
could not be allowed to defeat such clailns by delaying or re-
fusing to fol'lnally cancel the certificates of stock. 
''Therefore, under all the facts of this case, the charter pro-
visions, by-laws, and the certificates as evidence of the con-
tract, I am compelled to the conclusion that these plaintiffs 
arc creditors and entitled to a preference in the distribution 
of the assets, pro rata with other creditors in like situation 
and general creditors, over the rights of installment stock-
holders * * * . 
''Certainly under the notice of demand for payment, they 
became creditors on maturity of the no.tice, under the au-
thority of the case of JJ;J oore v. Routhe·rn, etc., .Ass'n., s~"pra." 
In Chriswell's Appeal, 100 Pa. 488, it is held that 'vhere a 
building association is authorized by its charter to receive 
money on deposit and it issues certificates to stockholders 
bearing interest at a rate certain, with specified time for re-
paynlent, then in case of insolvency such stockholders are 
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creditors of the association and are entitled to participate in 
the assets of the insolvent with other outside creditors, .in 
preference to stockholders who have no similar contract. 
· In support of his decision sustainiug our position, the .Spe-
cial Commissioner cites also-
Barryntore v. J(emp (C. C . .A.. 9), 69 Fed. (2d) 335; 
Intennountain Bldg. & Loan Assoc'n. v. Gallegos (C. C. 
· A. 9), 78 Fed. ( 2d) 972, 980, 981 ; and 
Harris v. B,uilding Assoc'n., 148 So. 489. 
Since his report was filed we have found the following addi-
tional cases : 
In TVilson, et al., v. Pa1·vin, et al. (C. C. A. 6), 119 :b,ed. 652, 
the issues before the Court are stated at page 653 as follows: 
''This is an appeal from a decree rendered by District 
Judge Clark settling the order in which the assets of an in-
solvent building loan as8ociation should be distdbutcd among 
the members. The Cumberland Building Loan Association is 
a corporation organized in 1892 under the general laws of 
Tennessee providing for the organization of building and Ioan 
associations. Being unable to carry on its business as con-
templated and unable to n1eet its contracts with its stock-
holders, the appellees, who are citizens of states other than 
Tennessee, and unadvanced stockholders, filed a bill in the 
Court below to have it wound up as an insolvent corporation. 
The general debts of the Company, if any there were, have 
all been provided for, and the only questions which remain 
involve the rights and interests of different classes of certifi-
cate holders. The only question involved by this appeal con-
cerns the status of a certain class of holders of certificates 
called 'Fixed Dividend Income Stock'.'' 
The form of certificate there designated ''Fixed Dividend 
Income Stock" is set forth on pages 653 and 654, and is very 
·similar to the ''Old Certificates'' of Definite Contract. The 
principal differences between the forms of the two certificates 
are that under the Tennessee certificates the holder was en-
titled to share in the profits of the association to the extent 
of eig·ht per centurn per annum, in consideration ''rhereof he 
waived the right of further participation in profits above that 
amount, whereas here there is no right of participation in 
-profits but only a right to a fL~ed income. The Tennessee 
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regarded as depositors with the association, and that in con-
sideration of the specific conditions and the preferences ac-
corded it, any right to vote such stock was waived, and specific 
assets were pledged to the retiren1ent of this stock. The 
Court held that the holders of these certificates were entitled 
to preference over other members of the association, and in 
this holding fully ans,vered Receiver's contention that such a 
conclusion is "violative of principles of equality and mutu-
ality". In the opinion, beginning at page 656, the Court 
said: 
''The question is whether the intervenors, holding the very 
peculiar certificates called 'Final Dividend Inc01ne Stock', are 
entitled to preference in the distribution of the assets of an 
insolvent building· loan association, or w·hether they must 
share ratablv with those members of the association 'vho 
are confessedly holders of ordinary shares of stock. If the 
certificates represent n1oney merely loaned to the association, 
money borrowed for the purpose of,carrying on the legitimate 
business of the incorporation by advancing those shareholders 
holding what is known in the parlance of such clubs as 'install-
tnent stock', then it is too plain for argun1ent that the holders · 
of such certificates are creditors, and entitled to be paid in 
preference to any and every class of 1ncre stockholders.'' 
A.nd on page 657 : 
"It is not at all clear that these certificates do not in sub-
stance represent loans, and not n1embership in the corporation. 
Very similar certificates have been held to constitute the 
holders creditors, and as such entitled to priority, at least 
over 1nembers. Cook v. Association, 104 Ga. 814; 30 S. E. 
911; Building Co. v. Silverberg, 108 Ga. 281, 33 S. E. 908; 
Burt v. Battle, 31 Ohio St. 116; D·ickinson v. Trust Co., 52 N. Y. 
Supp. 672; Munhall v. Boedecker, 44 TIL App. 131. But it is 
not necessary to decide whether the holders of these special 
certificates are entitled to priority as creditors, because it 
is very clear that, if tlwy are 11ot' creditors, 'it is because they 
are preferred stockholders-preferred both as to dividends, 
if there 'vere profits applicable to dividends, and principal, 
to the extent that the assets set apart for. that purpose will 
satisfy their claims. 
''But the appellants, the receive.r and certain unadvanced 
stockholders, say that the association had no power ·to issue 
preferred shares, or to secure same, as against the ordinary 
shareholders, and that the certificates are valid only as ordi-
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nary, unpt:eferred, prepaid shares, being entitled to no priority 
either as· creditors or preference shareholders. Did the asso-
ciation exceed its powers in issuing preferred prepaid shares 
and in ·securing thmn by a pledge of its assets 1 The ques-
tion is to be ans·wered apart from any question as to the 
effect of such a preference upon general creditors. There 
are no general creditors. The question nere is whether the 
preference accorded this class of stock is valid as against 
other members of the corporation who have assented to or 
acquiesced in its issue. 
''Much has been said about the issuance of preferred shares 
being 'violative of the principle of equality and mutuality', 
which it is said, is the distinctive thing characterizing such 
associations. That preferred shares do disturb the 'equality' 
of interests which ordinarily prevails ·between shareholders 
may be conceded. That business corporations may generally, 
in the absence of charter or other legal inhibition in the law 
of the state of their origin, prefer one class of shares over 
another in respect to profits and principal, is now well settled. 
There is no prohibition of such shares in the charter of this 
association or in the general laws· of Tennessee.'' 
And on page 659: 
''To issue preference shares is within the implied authority 
of every corporation, unless prohibited by some positive pro-
vision or repugnant to the, general object and purposes of the 
organization. N o,v, if the organic law of this association has 
been so a1nended as to invite a class of shareholders solely 
for the purpose of enlnrging· the fund accessible to the in-
stallment or borrowing members,· we are wholly unable to 
see how it em1 be said that associations having not only the 
express power to borrow money for corporate purposes, and 
to secure same by mortgage, but the power to issue prepaid 
shares bearing a fixed dividend payable out of the profits, 
may not prefer such shares both in principal and dividends. 
There is no public policy against it, and the preference is 
neither unjust nor immorat It is, after all, but a form of 
borrowing; the lender receiving a limited dividend in place of 
interest and having no further interest in the association:.'' 
And on page 660: 
''In view of the fact that the subscriber to such :fixed divi-
dend stock is in substance and effect a lender, his membership 
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management and no interest in the profits beyond the amount 
he has contracted to receive, ·we see no inconsistency in an 
agreement preferring him in the assets set a.part to secure 
to him his money on withdrawal or at the maturity of the 
transaction as fixed by the contract. There are no creditors 
to deal with. The transaction here involves only the validity 
of an agreement as between the shareholders, and we exprel:3s 
no opinio~ in respect to the validity of the trust arrangement 
to protect these certificate holders as against gener~l credi-
tors.'' 
The same principle is recognized in Hogsett, et al._, v. Aetna 
Buildin,q and Loan Association, et al. (Kan., 1908), 96 Pae. 52, 
and in Wallis v. Eagle Savings <t Loan Co. (N. Y., 1917),-168 
N. Y. Supp. 513. In this case the Court said (page 5·20): 
"Ifere, however, this plaintiff at once upon her subscrip-
tion paid in to the defendant the full amount of the par of her 
shares, and could in no event receive back more than the 
same with legal six per cent interest thereon. The defendant 
had for twelve years the use of plaintiff's money and was 
obligated at the most to pay her therefor only legal interest, 
and even less if defendant did not earn the full legal rate. 
The other shaTeholders of the defendant have been entitled 
to share pro rata fully its profits, which, as we know from the 
Miller case, in some years have amounted to fifteen per cent, 
and it seems to me that they have no equity against the plain-
tiff being paid back the money she in effect loaned to de-
fendant. Theirs 'vas the possible gain of the defendant's busi-
ness, and theirs, in my judgment, should be the loss of its 
failure in 'vhole or in part.'' 
In Fisher v. Intermo'll/11·ta4n B1tilding and Loan Association 
_(Idaho, 1935), 42 P. (2d) 50, it is held that where statutes 
do not prohibit different classes of stock and specifically au-
thorize building and loan associations to borrow money, cer-
tificates for guaranteed dividend stock bearing eight per cent 
interest are entitled to a preference over other stock not so 
guaranteed, and to pf}yment in full, and that such preferences 
cannot be taken away by a subsequent amendment of the 
articles of incorporation and by-laws, so a!?i to make the 
holders of the guaranteed stock liable for losses and expense. 
At page 53 the Court says: 
''Appellant next ·urges that so construed the contract de-
stroys the mutuality and parity between stockholders, asserted 
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essential ingredients of a building and loan association struc-
ture, relying upon authorities to the effect that no preference 
may be made between stockholders in such corporations. The 
authorities not only do not sustain this contention where, 
as here, the statutes in force at the time did not prohibit such 
classifications and specifically authorized building and loan 
associations to borrow 1noney, and the articles of incorpora-
tion and by-laws specifically and in detail set forth and pro-
vide for what in effect amounts to preferred stock, designed 
for the purpose of securing- money in a method other than 
the one "rhereby it 'vas acquired from and through the other 
class of stockholders, buf directly sanction such classifications 
• * * 
''If, under the guise of a 1nutual schmne 'vhich in opera-
tion and practice is not mutual, investors or borrowers are 
discriminated against contrary to their contracts, or if on 
the other hand, under the guise of preference, investors are 
lured into buying stock and then in practice and operation 
the organization atten1pts to impose a share of loss not speci-
fied in the contract, the courts are under equal obligation to 
afford protection. The case herein falls within the latter cate-
gory. Rooney v. S 01dhern Building and Loan Association, 
119 Ga. 941, 47 S. E. 345. 
''The last point urged by appellant is that after respondent 
purchased his stock the statutes of Utah and the articles of 
incorporation and by-laws were amended so as to ren1ove the 
preference as to respondent's stock (without conceding that 
there was any such original preference) and placed re-
spondent's stock in the same class with the other stock en-
titled only to share in the net profits, * * * . 
"Under these cirmuustanees the amendments, since they 
affect the substanee o:f respondent's eon tract, not the rmnedy 
only, may not avail to impair his contract * * * . 
''Respondent was entitled to payment in full of his claim 
as n1atured and is not governed by the provisions relative 
to a. withdrawal.'' 
So far as· we are able to ascertain the trial court never 
considered this question at all. The opinion of the learned 
Chancellor will be found at page 337 of the Transcript of 
Record, and fron1 this opinion it is apparent that he ap-
proached the problem upon the assumption that the contract 
betwe·en the Building Association and all certificate holders 
of ·every class was identical, and that the sole question pre-
sented was whether the delivery of notice· of withdrawal gave 
rise to a preferential position. Considering only this limited 
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phase of the n1atter presented, the learned Chancellor reaches 
a conclusion with respeet to smne which is patently erroneous, 
is opposed to the overwhelming ,,,.eight of authority, and is 
directly contrary to the Virginia decisions. 
. ' 
G'ltaranteed Full Paid Certificate Holders Are He·re Entitled 
to Pa.y1nen.t On Anothe·r Established Equitable 
Principle. 
\Vheu the Special Cmnmissioner rendered his first report 
the status of Atlantic Trust and Security Company was un-
kno"\\-'11, and the Special Comrnissioner predicated his decision 
in favor of the holders of "Old Certificates" on the terms of 
.their contract with the Bl)ilding Association, hut subsequently 
taldng further testimony on other phases of the receivership, 
it developed that this Trust Company has assets in excess of 
$250,000.00; that it is liable to the holders of all Guaranteed 
Full Paid Certificates by reason of its guaranty to them; that 
its only other creditor is the Building Association; that the 
Building Association (now its Receiver), is the owner of all 
of its corporate stock (Tr. Rec., pp. 344-345), which was de-
livered to it in 1932 upon the requirement of the State COin-
missioner of Insurance and Banking, ''for the use, benefit, 
protection and advantage of the holders of all its shares or 
tnembersl1ips outstanding on N overnher 1, 1932'' (Rec., p. 345). 
The persons now in existence for· whose benefit the transfer 
w·as required are, of course, the ''Old Certificate'' holders. . 
By virtue of the ownership of its stock the Receiver is en-
titled to its assets, hut the Building Association took the stock, 
in equity at least, subject to the cla.in1s of its creditors, and 
those for whose benefit the transfer was required, who were 
then only the "Old Certificate'' holders. The "New Certifi-
cate" holders have no clahn against the Trust Company or its 
assets by contract with it, but only through the fact that 
between the time of transfer of such stock and the receiver-
ship of tho Building Association, deeds of trust ·were placed 
on the assets of tho Trust Company to an an1ount equal to 
the- value thereof, to secure notes given the Building Associa-
tion, which thereby became a creditor of the Trust Cmnpany. 
By reason of the deeds of trust upon the assets of the Trust 
Company, forn1erly held by the Building Association and uo'v 
by the Receiver, l1e claims a priority as to its assets in prefer-
ence to the rights of the ''Old Certificate'' holders arising out 
of the guaranty to them and out of the transfer required for 
their benefit. ·They, on the other hand, now claim that the 
R-eceiver, as representative of the Building Association, must 
---, 
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be postponed to the satisfaction of their guaranties, because 
their certificates are the obligations; of (a) the Building A~so­
ciation, and (b) the Trust Company. To illustrate the situ-
ation, B is indebted to A and C has guaranteed the debt; C is 
also indebted to B; we contend that upon the insolvency of 
B and C and the liquidation of their assets in a court ·of 
Qquity, B 's claim to C 's assets must be postponed to the satis-
faction of A. 
A similar situation was presented in connection with the 
failure of the Guaranty Title & Trust Corporation in Norfolk 
in 1929, and the Special ~laster's report in that cause dealt ex-
haustively with the subject. His conclusion was sustained by 
the Chancellor on exceptions taken, but, unfortunately, the 
matter never reached the Supreme Court of Appeals of this· 
State. vVe have taken the liberty of quoting rather exten-
sively from the Spe.cial Master's report, and the authorities 
there cited,_as follows: Beginning on page 8 of said report 
it is said: 
"It seems, in fact, a well established principle that one, 
who is responsible in any way for an indebtedness, cannot 
share as a creditor in the proceeds of a securty, property, or 
fund applicable to the payment thereof, although he owns a 
portion of said indebtedness, until that portion of the indebted-
ness held by third parties, and for the payment of which he is 
bound, has been discharged and paid in full from said security, 
property or fund. His claim will be postponed to the claims 
of the others, and their claims 'vill be given priority in any 
distribution of any such proceeds. Instances of the appli-
cation of this principle to various situations are given in the 
quotation from the Pennsylvania Court just made (Fo·u,rth 
J\1ational Bank's ApzJeal, 123 Pa. State 473, 10 Am. St. Rep. 
538), and there are still others. 
''The House of Lords of England has applied the principle 
by holding that a partner (or his estate or executrix) cannot 
prove a debt due him from the firm of which he is a member 
upon its bankruptcy, in competition 'vith creditors of the firm, 
who are, in fact, his own creditors. 
"Nanson v. Gordon (1876), 1 Appeal Cases 195. 
"This is also the rule in the United States-
20 Ruling Case Law 1035, and cases cited in Note 17; 
Sherida;n v. IJ!ledara (N. J.), 64 Am. Dec. 464; 
Savings Bank v. Raer:, 1.55 Va. 312, at page 337. 
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''Conversely; it is held-
"'Where a firm becomes a creditor of one or more of its 
members, it is not permitted to compete with their general 
creditors, who are necessarily also separate creditors of such 
member, but is postponed until their claims are satisfied.' 
''20 Ruling Case La'v 1035, and cases cited in Note 18; 
''14 Ruling Case Law 658, Notes 13-14. 
''And again: 
'' 'One insolvent partnership composed of some of the mem-
bers of another insolvent partnership cannot, as a creditor 
of the latter, share equally with the latter's other creditors 
in the distribution of its assets." 
'' 2Q Ruling Case Law 1035,. Note 19. 
''This principle has been carried so far as to disregard a cor-
porate entity where there was only' one stockholder: 
- . 
'' 'Though, under ordinary circumstances, stockholders who · 
are also creditors are entitled to share in the assets of a cor-
poration pro rata ·with other creditors, a sole stockholder will 
be postponed to the claims of others ; and a firm of 'vhich he 'is a 
member ··will likewise be postponed. Thus, in Potts v. 
Scl1/Jnu,cker (lVfd.), 36 Atl. Rep. 592, a member ·of a banking 
:firm engaged in another business under a corporate name, 
owning all the stock himself, except four shares. He con-
ducted tlie business and owned all the assets of the concern. 
The corporation was indebted to the bank for money lent. 
The bank became insolvent, and the corporation went into the 
hands of a receiver. Under the circumstances it was held, 
that as the owner of the corporation w·as a member of the 
bank, the latter was not entitled to share in the assets of the 
corporation until its other creditors had been paid. .A for-
tiori, a sole stockholder cannot obtain a preference over other 
creditors; Levms v. W. 0. Peoples Grocery Co. (Tenn.), 38 
S. W. Rep. 733.' Note, 3 Amer. & Eng. Dec. in Equity, 
page 367. 
''And still again, a mechanic's lien acquired by a person in-
terested in the property improved will be postponed to the 
mechanic's liens of others who have no other interest in the 
property than their liens. 
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"18 Ruling Case Law 953, Note 16. 
"See also Farn~et·s Lumber & Hay Co. v. Shadd (Neb.), 180 
N. W. 253. 
''And again, when a stockholder of a Building and Loan 
· Association withdraws, he thereby becomes a creditor of the. 
Association, altho·ugh his clain~ ·is defer·red to those of the O'ltt-
side creditors of the Association; still he is such a creditor as 
can vote for a tru~tee for the Association in bankruptcy pro-
ceedings, and his claiin be included in order to prove the in-
solvency of the A.::;sociation necessary to bankruptcy proceed-
ings. 
'' 30 Harvard La.'v Review 285-6. 
''And again, general creditors of a Mutual Insurance Com-
pany have priority as to clain1s ag·ainst it over claims of 
members who arc also creditors of it. 
"14 Ruling Case Law 849, Note 7. 
"Note 7 Anno. Cases, at page 414. 
''And it has been held that creditors of a ~Iutual Benefit 
Society who are not members thereof are entitled to payment 
in preference to those who are. 
'' 19 Ruling Case Law 1323, Note 20. '' 
We find that the Supren1e Court of Appeals has since that 
time dealt with the question in a case of son1e shnilarity. 
In First National Co. v. State Planters Bank, 164 Va. 491, the 
situation was that Edwards-Slaughter Company conveyed to 
State Planters Bank and Trust Company as Trustee, certain 
property to secure the pa)went of mortgage bonds in the prin-
cipal sum of $60,000.00, which bonds bore the guaranty of 
First National Company of Baltimore. The trust indenture 
required insurance to the extent of only $20,000.00 on son1e. 
of the property of the principal debtor thereby conveyed, 
and further provided for the disbursement of the proceeds 
of any insurance collection in the same manner as the dis-
bursement of the proceeds of a. foreclosure sale under the 
trust. The principal debtor actually carried insurance in 
excess of the an1ount required, so that upon the occurrence 
of a fire the trustee collected $58,256.67, the policies being in 
its favor. At that tilue the surety had advanced $5,933.20 to 
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the bondholders for interest, etc., and both principal and 
surety becoming insolvent, the receivers for the surety sought 
to participate in priority to the bondholders out of the excess . 
of insurance collected, or ut least to participate with the bond-
holders in such excess. The Court held that. the bondholders 
'vere entitled to the whole fund until their entire obligation 
was paid, and this result ·was not reached by virtue of the 
terms of the deed of trust, but because the bondholders oc-
cupied the position of joint creditors of principal debtor and 
guarantor. It is to he observed that the only distinction be-
tween that situation and the one here presented is that there 
the surety, through its receiver, was seeking preference over, 
or particiya.tion with the joint creditors in the principal assets, 
while here the principal debtor, through its receiver, is seek-
ing preference over (or participation with) the joint credi-
tors as against the surety's assets. It would seen1 that the 
legal result should be the same .in both cases. In au opinion, 
by 1\'Ir. Justice Eggleston, the Court said (page 503, near the 
bottom): 
''If the Guaranty Company is allowed to prove its claim 
on this basis in the present suit, it would receive a dividend 
of $5,933.20, which its 1\faryland receivers contend should be 
paid to them for distribution to the guarantor's general credi-
tors, among whom are the bondholders who hold the unsatis-
fied guaranty of the First N ationa.l Company. · 
''The bank (representing the bondholders) earnestly in-
sists that it will be highly inequitable in the distribution of 
this excess insurance fund (an asset of the insolvent debtor, 
Edwards-Slaughter Company) for the ins'olvent First Na-
tional Company to compete with the bondholders, the un-
satisfied holders of the latter's guaranty. The bank argues 
that the court has in its possession the fund, and before it 
all of the contending parties, and should not let the guarantor 
go off with a portion of the fund leaving any part of its con-
tract of guaranty unsatisfied. It contends that not only should 
the rights of the guarantor to rece~ye:.-'a dividend from thi~ 
fund be postponed until the bondliolders have bePn paid in full, 
but, further, that the bondholders have been subrogated to the 
rights of the FirsfN ational Company to the end that the whole 
amount of the latter's dividend of $5,933.20 from the insur-
ance fund be turned over to them, the·· bondholders. This 
position was sustained by the lower Court. 
''Undoubtedly, the right of the First National Company 
should be postponed to that . of the bondholders in the dis-
tribution of the fund. Surely it is improper that in the dis-
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tribution of the property of an insolvent' (Edwards-Slaughter 
Company), the guarantor of its debt (the First National Com-
pany) should compete with the unsatisfied holders of its guar-
. anty (the bondholders). To allow this to be done would be 
to pennit, approve and reward the violation of the contract 
of guaranty, for it is conceded that the fund is insufficient to 
satisfy the bondholders. To allow the g·uarantor to prove 
its claims against the debtors assets, and share pari JJa.~su 
with the boncU1oldcrs, would reduce the amount of the bond·· 
holders' dividend. Thus the guarantor's own act would re-
duce the debtor's ability to pay by the precise amount of 
the divide11d which the guarantor received. Surely a court 
of equity should not sanction this.'' 
In the instant ease the principal debtor's own act (namely, 
the taking of a deed of trust or deeds of trust upon the guar-
antor's assets) has reduced or destroyed the guarantor's 
ability to pay. 
Further, we think it worthy of consideration as to whether 
the transfer of the stock of the Trust Company to the Build-
ing Association d.id not then cli~charge any obligation due 
. or existing from the Trust Co1npany, and preYent the creation 
of any future obligation. Can one corporate entity be at the 
sa1ne time both the owner of another and a creditor of that 
other? The assets of the Trust Con1pany are n1ore than suffi-
cient to pay the holders of "Old Certificates" in full and 
-should be applied for that purpose. 
III. AT LE.AST THE HOLDERS OF GUA.RANTJ1JED. 
FULL PAID CER.TIFICATES \VI-lOSE NOTICES OF, 
"\~VITHDRA. WAL l\I.ATURED PR.IOR TO INSOLVENCY, 
ARE ENTITLI~D TO P.AY1vfENT IN FULL. 
Of the ''Old Certificates'' now outstanding in the principal 
amount of $110,400.00, the holders of $30,400.00 principal 
amount, including the Cohens, gave notice of withdrawal and 
actively attempted to. ~Yitl1draw the value of their certificates 
prior to insolvency, but• were refused this right by the Build-
ing· Association. This was found a.s a. fact by the Special 
Commissioner and is not controverted. 
As to the Cohens, the testimony of P. C. Stanworth, Secre-
tary of the Building Association (pp. 140, 141, 142 and 143 
of the Tr. of R.ee.) establishes that they endeavored to \vith-
dra\V imn1ediately after withdrawals were suspended by the 
Association, which was in July, 1933. It is submitted that at 
least these holders of ''Old Certificates'' who exercised this 
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contractual right of withdrawal are now entitled tQ be paid in 
full. 
The "Old Certificate" holders are not dependent on verbal 
representations of officers of the Building Association to estab-
lish their right to withdraw, as such right \vas expressly 
stated in their written contracts. \Yith respect to the Cohens, 
as will presently be shown, in tl.dditiou to the language of 
the certificates t.hernselves, there were express verbal repre-
sentations that withdrawals could be n1ade, given even as late 
as the time of the last deposit of $3,000.00 by ~Irs. Lena. Cohen 
on Febru~ry 2nd, 1933, for which she received a "New Cer-
tificate'' under the belief that she \vas aequiring the same 
rights as had been previously promised her. 
As presented at this point, l1owever, the question is whether 
Building Association members attempting to withdraw in ac-
cordance with the charter, by-laws, membership certificate and 
State statutes in existence at the time of acquisition of the 
certificates and prior to the insolvency of the Association, 
to whom the right of withdrawal is 'refused, are in a sub-
sequent receivership and liquidation of the Association, en-
titled to a priority over' those members who have never sought 
to withdraw. The question was squarely decided in Virginia 
in And·rews v. B. & L. Assoc'n., 98 Va. 445, where it is said 
(p. 456): 
''So, if the association is solvent and a member gives notice 
of \vithdrawal and the notice had tnatured before the asso-
ciation is being wound up, he is entitled to be paid out of the 
assets, after outside creditors, in priority to those members 
who l1ad not given notice, notwithstanding the fact that after 
he had given the notice there were no funds for payn1ent. The 
intention of the rule is to prevent the application of the funds 
to withdrawals to such a.n extent that its operations will be 
crippled; and when it winds up, the reason of the rule does 
not apply, w·hich readily defeats the application of the rule 
itself." . 
So far a.s we are advised this case has never been over-
ruled, but on the contrary has sevet·al tin1es been expressly . 
approved. Gross v. Cits. Mtttual Bldg. Assoc'n., 168 Va. 119, 
\vill presently be adverted to and is a recognition of the prin-
ciples announced in the Andrews Case. 
There are cases fr01n some states which hold that the right 
to payment in full gro\ving out of an attempt to withdraw 
\-..:·hile the association is solvent, is lost by the intervention 
of insolvency and receivership before the withdrawal is com-
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pleted by payment obtained. One of these is Christian's Ap-
peal, 102 Pa. St. 184, the sole case cited by the learned Chan-
cellor for his decision reversing the Special Commissioner. 
This case 'vas decided in 1883, was contrary to the weight 
of authority when it was decided, is not well reasoned, and 
has been largely discredited by the later decisions, a number 
of which are hereinafter set out. In any event, Virginia has 
adopted the· English rule, as 'vitness the following language 
in the Andrews Case, beginning at the top of page 456: 
"It is said in Endlich on Building Associations, 2nd edition, 
section 514, where the demands of all the men1bers of such a 
corporation cannot be paid in full, there are ordinarily several 
classes advancing contradictory claims-' to-wit, rrwmbers who 
. have given notice of ·withdrawal, and the period of whose 
required notice may have expired before the proceedings to 
wind up were instituted, and members who have given no 
such notice. * * * The tendency of the English courts, whilst 
recognizing that a withdrawing member is not a creditor of 
the association in the ordinary sense of the word, has been to 
allow them a preference supposed to be based in the rules 
of the· society over those who have given no withdrawal 
notice'. 
"In Sibun v. Peat·ce, L. R. 44 Ch. Div. 354, Lindley, L. J., 
says of. the position of one who has given notice of with-
drawal, but has not received payment, 'that he is not an ordi~ 
nary creditor is plain. He cannot con1e into competition with 
outside creditors. On the other hand, as between hinMelf and 
the continuing nwn~bers, he is entitled to be 11aid the a·mount 
due to him before they can divide the assets. In that sense 
he is a credito1·, though he cannot take part in the affairs of 
the Society'. ' ' · 
The question has not been frequently before the courts, but 
the same doctrine is followed in New Jersey (8ilvers v. lller-
chants db Jtl echat~tics Savings F'ltnd if; Bldg . .A.ssoc'n., 56 Atl. 
294); in Iowa (Bohn v. Boone B. db L . .Assoc'n.., 112 N. W. 
199-200) ; and in New ]Jfexico, 'vhere, in the late case of Su.ndt 
v. }(JuJual B. db L. Assoc'n., etc., 16 Pac. (2d) 394, the Court 
cites the Virginia case of Andrews v. B'ltilding A.ssoc~i.ation as 
its authority. 
In the N e1p Jersey Case above cited, it was expressly held: 
''Where one served notice on a building associntion; .in 
accordance with its constitution and by-laws, during its sol-
vency,-: of withdrawal of the value of his stock, which was not 
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paid, though he persists in the claim, the claim is a preferred 
one on the subsequent insolvency. and receivership of- the asso-
ciation. '' 
The South Carolina case of Griff-in, et al., v. White, herein-
before referred to at le11gth, is, of course, to the same effect. 
The Chancellor sought to find some support for his views 
in the earlier Virginia case of Colin v. TVelford, 102 Va. 581, 
completely ignoring the Andrews Case, but in this case the 
building association wa.s insolvent at the time of attempted 
withdrawal. Both the Special Commissioner and the author 
of this petition felt that Colin v. Welford was authority in 
favor of these petitioners rather than against them, although 
decided on a. different set of facts, because in that case the 
Court recognized the true principle later defi:pitely announced 
in the Andrews Case, and after announcing that the existence 
- of a sta:te of insolvency at the time of the giv~ng of a with-
drawal notice destroyed the right to withdraw, in summing 
up its conclusion, said (p. 587): 
''This principle does not, of course, invalidate settlements 
already made in good faith with withdrawing members who 
have been paid out, nor subject the right of 'vithdra.wing 
members to claim payn1ent, in accordance with the provisions 
relating to withdrawals, to jeopardy by reason of causes of in-
solvency arising after notice of 'vithdrawal. '' 
And on page 588 : 
''Appellant had perfected his notice to withdraw, and, if the 
association could be treated as a going concern, he should 
have been paid the full withdrawal value of his certificates.'' 
A Subsequent Change i·n By-Laws or Stttspension of With-. 
d·rawals Cannot Invalidate Petitioner's Rights. 
With respect to the change in By-Laws, limiting and dis-
continuing the right of withdrawal, made after the issuance 
of the ''Old Certificates", it is only necessary to say that the 
contract rights .of the ''Old Certificate'' holders arose at the 
time of the issuance of the certificates by the Building Asso-
ciation. Any subsequent action to defeat that right of with-
drawal, legislative or corporate, was invalid as an impairment 
of a vested contract right. Citizens lJ!lutual Bldg. As~~oc'n. 
v. Ed'lvards, 167 Va. 399; Treigle v. Acme Homestead Assoc''l~. 
(1936), 297 U. S. 189; 1¥. B. Worthen Co. v. Kava;na·ugh 
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(1935), 295 U. S. 56; Coo·mbs Y. Getz, 285 U. S. 434; State 
Ex Re~ Sin1llnons v. Ila·rris (Fla., 1935), 161 So. 374; B1·own 
v. Ferdon (Cal., 1935), 46 Pac. (2d) 218. 
IV. ~IATTERS PECULIA.R TO THE COI-IENS AND SUP-
PORTING TIIEIR RIGHT OF RECOVI~RY IHRE-
SPECTIVE OF THE FOREGOING. 
"'\Yith respect to the situation of the Cohens, there is little 
or no conflict in the testimony. Prior to 1931 they had no con-
tact 'with the Building Association. In that yea.r Mrs. Lena 
Cohen had on deposit with a local bank a su1n of money for 
which she had no imtnediate need, but on which she desired 
to receive a reasonable interest return. She 1nade inquiries of 
the J\Ianaging• Officer of the defendant Association and was 
assured that it would receive the money and pay her six per 
cent per annup1 for its use, provided she allowed it to renulin 
there more than thirty days; and she wa..c;; further assured that 
she could withdraw the mnount paid in at any ti1ne on thirty 
days' notice (Tr. of Ree., p. 102). Upon this representation 
she first delivered $1,500.00, and subsequently various amounts 
until $9,200.00 in all had been paid to the Building Association 
by her. In keeping with the ·native caution of her race, in 
each instance she asked if there would be any trouble about 
withdrawing· the 1noney, and in each instance she was assured 
by the Building Association employee to whom the n1oney 
was delivered that it could he withdrawn at any time on thirty 
days' notice. As each deposit was delivered J\!Irs. Cohen was 
given a receipt for the n1oney and told to return to obtain a 
· certificate. Upon her advice her daughter, Betty Cohen, being 
advised of the tern1s upon which the 1noney had been paid 
to the Building Association, decided to place $300.00 with it 
upon shnilar tern1s, and did so. Except as to the last de-
livery of $3,000.00, Lena Cohen was never asked to sign any 
application for IllCinbership, she was not shown the charter 
or By-Laws of the Association, and when the certificates were 
delivered to l1er she does not appear to have read any of them. 
It is apparent that the Cohens relied entirely upon the repre-
sentations made to them in delivering their money into the 
hands of the Building Association, and in the testimony there 
is no denial of such representations. In fact, it is admitted that 
such representations were made in all except the last delivery 
of $3,000.00, for which 1\frs. Cohen was given a "New· Cer-
tificate", which in ter1ns did not provide for a withdrawal 
upon thirty days' notice. This delivery \vas made on or al)out 
the 2nd day of February, 1933, after the Association had de-
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termined to change its form of obligation to purchasers. With 
• respect to this 1\Irs. Cohen 'vas assured that upon thirty days' 
notice she could withdraw the money (Rec., p. 109). We have 
her affirmative testimony as to tl1e representations, and no 
denial by the R.eceiver for the Building Association, who failed 
to call the party alleged to have made the representations as 
a witness. The essence of these transactions was the delivery 
of money for the use of which the Cohens had been promised 
a fixed return, namely six per cent per annum coupled with 
a promise that the money 'vould be repaid on demand after 
thirty days' notice, together with the agreed compensation 
for the use thereof. Den1ands for the withdrawal of the whole 
of the money so delivered, including the last $3,000.00 there-
of, for wl1ich !\Irs. Col1en received a "New Certificate", were 
made during· the solvency of the Association, and payment 
refused. vVith respect to this last deposit of $3,000.00 the 
Receiver contended that the oral representations made to 1\frs. 
Cohen were not admissible because at variance with the terms 
of the written certificate delivered to her1 and this view w'as 
sustained by the Special Cmnmissioner and the Court. The 
holding is, however, precisely contrary to the decision in Gross 
v. Citizens Mu.tual B'ltildin,q .Assoc'n., S·upra. There the plain-
tiff as a n1eans of investn1ent, had subscribed to the install-
ment shares of the defendant, which \vas a mutual building 
association. At the inception of their relations he had been 
told by its Receiving Teller that he would be permitted to. 
withdraw his money at any time, regardless of the By-Laws. 
Upon his seeking a withdra"rnl, the building association re-
fused payn1ent, and in support of its position pleaded Section 
18 of its By-Laws, which wa.s at variance with the oral repre-
sentations made to the plaintiff at the inception of the r:e-
Ia.tion. The trial court predicated the right to recover solely 
on whether the verbal representations had been made. There 
was a verdict for the plaintiff, which 'vas set aside by the 
trial court lJecause it concluded that plaintiff was bound by 
the By-Laws wl1ich in1posed conditions precedent to with-
drawal not then fulfilled. On appeal the cause was reversed 
and final judgment entered for the plaintiff, the decision being 
equivalent to a holding that the verbal representations at 
variance 'vith the written certificate were binding upon the 
association. The Court said (p. 125): 
''As long as no outside creditor is prejudiced, certainly an 
association of which one of its officers induces one to become 
a member under the representation that he can withdraw at 
any time, is not in a position to object to his ·withdrawal." 
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The recent refusal of a writ ot error in the case of 81nith 
v. Norfolk H o1ne Building .& Loa;n Association is tantamount • 
to the same holding. In the Gross Case the Court further 
asserts that when a. shareholder requests that he .be ·allowed 
to withdra'v the n1oney that he has paid in, he has then exer-
cised the option granted hin1 of transferring his status fro1n 
that of a stockholder to that of a creditor, provided the with-
dra,val can be paid in the usual course when the demand is 
made. Thi~ is no 1nore than a recognition of the rule 
previously announced in the Andrews Case, and it, of course, 
follows that if the status be changed prior to insolvency or 
receivership from n1ember to creditor, it will continue as such 
in winding up the affairs of the association. There can be 
no doubt that Mrs. Cohen would never have delivered the last 
$3,000.00 to the Building Association except for the repre-
sentation contemporaneously 1nade that she could withdraw 
same upon thirty days' notice. Aside from the doctrine of 
the Gross Case, the situation so presented is i11 legal eff~ct 
no more nor less t)Jan a conditional sale of the memberships 
or stock. With respect to this it is said in 14 C. J. 575: 
''And by the weight of authority a corporation, unless pre-
vented by some special charter or statutory provision, and 
provided the transaction does not operate in fraud of credi-
tors of the corporation or other stockholders not consenting, 
may make a conditional sale of its shares, or a sale ·upon 
an agreement by which the pttrchaser is given an option to 
resell or ret~tn~ the stock to the corporatio·n and receive back 
the consideration. paid.'' (Italics ours.) 
,Such a conception of the· situation 'vith respect to this 
$3,000.00 deposited cannot have the effect of a fraud on credi-
tors, bec~use there. are no outside creditors, nor can it be a 
fraud on members because there is a sum sufficient to pay 
all members holding ''Old Certificates'' in full, and because 
all persons who now· hold "New Certificates" voluntarily 
effected a novation in their contracts at a later date and 
accepted new contracts less advantageous to them, or became 
members at a later date with the knowledge that other persons 
had the right to demand payment in full on thirty days' notice. 
In Grace Secttrities Cor·pn. v. Roberts, 158 Va. 792, the 
Court says: 
''If the contract of rP-purchase is valid, the plaintiff has 
under it a right to deliver her stock to the defendant and re-
ceive from it the price agreed upon. The same result follows 
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if the contract to repurchase is ·invalid. If we concede that 
the contract is ultra vires (and for the purposes of this case 
and for the sake of the argu1nent we are willing to concede 
this), it is void and might as well have never been written, 
for the net result of the transaction is that the defendant has 
thB plaintiff's money, has given no consideration therefor, 
and holds it illegally.'' 
And the Court further quotes in this language : 
· ''According to the weight of authority, an agreement by 
which a purchaser n1ay, at his option, at the end of a certain 
time, return the stock and receive back the price, or whereby 
-the company agrees to repurchase it at an agreed price afte1· 
a certain time, is in the nature of a conditional sale with an 
option to the purchaser to rescind, and is valid, provided 
therP. is a sufficient consideration which supports it,- and there 
is no fraudulent invasion of the rights of creditors or of the 
other stockholders.'' 
It has long been settled law in. Virginia that a corporation 
·obtaining money by means of express representations, can-
not thereafter refute such representations and yet keep the 
money which was obtained by means thereof. 
See-
Transit Co~rporation of Norfolk v. Four-Wheel Drive Co., 
151 Va. 865; 
White Sewin.q Machine Co. v. Gil1nore F~trniture Co., 128 
Va. 630; 
Ba-ker v. Be1·ry Hill Co., 109 Va. 776; 
Milburn Wa_qon Co. v. Nisewarner, 90 Va. 714; 
Cnt'lnp v. U. 8. Minin.g Co., 7 Gratt. 368. 
If Mrs. Cohen by virtue of the representations made to her, 
had a right to demand and receive back the last $3,000.00 paid 
the Building Association by her during the solvency of the 
Building Association and prior to its receivership, then. we 
kno\v of no rule of law or equity which destroys that right or 
suspends that equity, in favor of persons whose only claim 
on the assets of the insolvent corporation arise out of their 
ownership of its participating st~ck or memberships. 
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CONCLUSION. 
In conclusion these petitioners pray that the decree of the 
Circuit Court of the City of Norfolk, entered on1Iay 5, 1938, 
and found in the Transcript of Record at page 340, will be set 
aside and annulled; that the decision of the Special Commis-
sioner awarding a preference to the holders of ''Old Certifi-
cates'' will be restored, and in addition thereto that it will be 
adjudged that Lena Cohen is entitled to a like status for the 
last $3,000.00 paid the Building Association by her; that at 
the least it will be determined that the holders of all ''Old 
Certificates'' who exercised their right of withdrawal by giv-
ing notice and making den1and prior to insolvency will be 
held entitled to recover in full; that the cause will be remanded 
to the Chancellor with specific directions for the distribution 
of the assets of the Association as liquidated, and that the 
rights o~ these petitioners and others for whom they prose-
cute this appeal will be fully protected. 
At the request of counsel for R. P. Wharton and Charles 
H. Thayer, the testimony of these parties has been included 
as a part of the transcript of record, and if this appeal is 
granted counsel for these parties will doubtless desire to 
'vrite briefs on such phases of the matter here presented as 
seem to be peculiar to them. · 
An opportunity for oral presentation of the questions ad-
vanced is rP.quested. 
If the appeal is granted this petition will be adopted as the 
opening brief for appellants. A copy thereof has been de-
livered to opposing counsel on the 8th. day of August, 1938. 
Respectfully submitted, 
W. R. ASHBURN, 
LENA COHEN and 
BETTY COHEN, 
on behalf of themselves and others 
·similarly situated, 
By W. R. ASHBURN, 
Counsel. 
Counsel for petitioners. 
t W. R. Ashburn, an attorney practicing in the Supreme 
Court of Appeals of Virginia; do hereby certify ·that, in my 
opinion, it is proper that the decree complained of in the 
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foregoing petition should be reviewed and reversed by this 
·Court. 
W. R. ASHBURN. 
We acknowledge receipt of a copy of the foregoing petition 
for appeal this 8th day of August, 1938. 
BAIR·D, WHITE & LANNING, 
Counsel for Receiver 
Received August 13, 1938. 
1\ti. B. WATTS, Clerk. 
September 6, 1938. Appeal awarded by the court. Bond 
$500. 
~1:. B. W. 
RECORD 
• VIRGINIA: 
Pleas before the Circuit Court of the City of Norfolk, at 
the Courthouse thereof, on Friday, the 29th day of June, in 
tl1e year, 1938. 
BE IT RE:NfEMBERED. that heretofore, to-wit: In the 
Circuit Court of the City of Norfolk, on Friday, the lOth day 
of June, in the year, 1938, in a certain chancery suit then 
therein depending wherein Commonwealth of Virginia, at 
the relation of the State Corporation Con1mission is com-
plainant and the Definite Contract ·Building and Loan Asso-
ciation, a corporation, is defendant, the said court entered a 
decree in the following words and figures, to-wit: 
Virginia: 
In the Circuit C.ourt of the City of Norfolk. 
Commonwealth of Virginia, at the relation of State Corpora-
tion Commission, Complainant 
"V. 
DP-:finite Contract Building· and Loan Association, a corpora-
tion, Defendant. 
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IN CHANCERY. 
It appearing to the Court that Lena Cohen and Betty Cohen 
propose to prosecute an appeal from the decree entered in 
this cause on May 5, 1938; that such decree carries out the 
Court's decision on the exceptions to the first report of 
Thomas H. Willcox, Special Commissioner; that 
page 2 ~ Section 6339 of the Virginia Code requires that any 
petition for appeal must be accompanied by a tran-
script of the record of so much of the case wherein the de-
cree is as will enable the Supreme Court of Appeals of Vir-
ginia, or Judge thereof in vacation, to whom the petition is 
to be presented, properly to decide on such petition, and to 
enable the Court if the petition be granted, properly to de-
cide the questions that may arise before it; that the above 
named parties intending to apply for such transcript have 
notified the Receiver for Definite ·Contract Building and Loan 
Association and his counsel of their intention to apply for 
same; that in connection with the preparation of such tran-
script of record to be presented to the Supreme Court of Ap-
peals of Virginia with the petition for appeal, the appellee, 
Receiver for Definite tontract Building and Loan Associa-
tion, through Edward R. Baird his counsel, desires the whole 
record in this cause of all transactions and occurrences up 
to and through 1\llay 28, 1938, and all testimony taken before 
the Special Commissioner, made up and prepared by the 
Clerk as a transcript of record to be filed with said petition 
for appeal, and that the appellants Lena Cohen and Betty 
Cohen object to the inclusion of every occurrence in this cause 
up to and through May 28, 1938, and all the testimony taken 
before the Special Commissioner as a part of the transcript 
of record on appeal, upon the contention that a substantial 
portion thereof is superfluous and unnecessary; and the ques-
tion having been submitted to this Court and argued by coun-
sel for the parties in adverse interest, and this Court being 
authorized by Section 6341 of the Virginia Code to 
page 3 r decide said question, and having maturely consid-
ered the same, is of the opinion that to enable the 
Supreme Court of Appeals of Virginia, or a Judge thereof in 
vacation to whom the petition for appeal is presented, prop-
erly to decide upon such petition, and to enable the Court, 
if the petition be granted, properly to decide the questions 
that may arise before it, the portions of the record in the 
trial Court hereinafter specified are sufficient as and for the 
transcript of record on appeal, and doth order, adjudge and 
decree that the ·same shall constitute the transcript of record 
for appeal as follows, to-wit: 
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1. The bill of complaint and attached exhibits; 
2. The answer-of Definite Contract Building and Loan As-
sociation; 
3. The order appointing the Receiver; 
4. ·The intervening petition of I_jena Cohen and order there-
on; 
5. The intervening petition of Betty Cohen and· order 
thereon; 
6. The decree of reference entered 5/18/37; 
7. The supplementary decree of reference entered 9j23j37; 
8. The. report of Thomas H. Willcox, Special Commissioner, 
filed December 17, 1937, and designated "First Report of 
Special Commissioner''; 
9. Pages numbered 1 to 50 inclusive; From line numbered 
'26 on page numbered 111 through line numbered 11 on page 
numbered 122; from line numbered 12 on page num-
page 4 ~ bered 134 through line numbered 9 on page num-
bered 157; from line numbered 20 on page numbered 
161 through page nun1bered 246; beginning at page numbered 
250 through line numbered 15 on page numbered 273 ; from 
line numbered 16 on page numbered 274 throug·h page num-
bered 277; page numbered 282; beginning at page numbered 
297 through line numbered 22 on pag·e numbered 298; begin-
ning at line numbered 21 on page numbered 321 through line 
numbered 5 on page numbered 330; beginning at line num-
bered 1 on page numbered 352 through line numbered 7 on 
page numbered 358; beginning at page numbered 360 thru 
line numbered 7 on -page numbered 364 beginning· at p. 367 · 
at line numbered 15 thru page no. 375; of the testimony of 
witnesses taken before Thomas H. Willcox, Special Commis-
sioner, as said testimony was transcribed by Phlegar & Tilgll-
_man, Shorthand Reporters, and according to the page num-
bers and line numbers shown in said transcript which is filed 
with the said report of Thomas H. vVillcox, Special Commis-
sioner, dated December 17, 1937, .and as said testimony is 
certified by said S.pecial Commissioner; all of which portions 
thereof as set out and described in this order are hereby con-
firmed as a part of the record by this Court; 
10. The exceptions of Gilbert R. Swink, Receiver, to the 
first report of Thomas H. Willcox, Special Commissioner; 
11. The exceptions of Lena ·Cohen to the first report of 
Thomas H~ Willcox, Special Commissioner; 
12. The exceptions of Betty Cohen to the first report of 
Thomas H. Willcox, Special Commissioner ; 
13. The opinion of the Circuit Court of the City 
page 5 ~ of Norfolk on the exceptions to the first report of 
Thomas H. Willcox, Special Commissioner; 
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14. The decree entered :Nlay 5, 1938, embodying the decision 
of the Court on the exceptions to the first report of Thomas 
H. Willcox, Special Commissioner; 
15. The stipulation of counsel for the adverse parties filed 
with the said decreP. of ~lay 5, 1938; 
16. The original exhibits filed with the evidence taken be-
fore Thomas H. Willcox, Special Commissioner, and returned 
with his report of December 17, 1937; 
As provided by Section 6357 of the Virginia ·Code said 
. orig-inal exhibits shall be used at the hearing on appeal with 
the same effect as in the Court below, and shall not be copied 
by the Clerk as a part of the said transcript of record for ap-
peal. 
17. This order. 
And the Court doth further order, adjudge and decree that 
the Clerk in making up the transcript of record for appeal 
shall embody the foregoing as set out in this decree, and that 
the same shall constitute the transcript of record to be pre-
sented with the petition for appeal, and that all other plead-
ings, petitions, answers, orders, accounts, affidavits, exhibits, 
statements, declarations and testimony, heretofore filed or 
given in this cause before Thomas H. vVillcox, Special Com-
missioner, or the Court, or with the Clerk thereof, are un-
necessary and non-essential to enable the Supreme Court of 
Appeals of Virginia, or the Judge thereof in vacation to whom 
the petition for appeal is to be presented, properly 
page 6 ~ to decide on said petition, and·to enable the Court, 
if the petition be granted, properly to decide the 
questions that may arise before it. 
And the receiver by his counsel excepted to the action of 
the court in refusing to enter the order presented by him on_ 
this date, which ordor provides in substance for the inclusion 
of every action taken in this cause in the court below and 
all of the testimony taken before the Special Master as the 
transcript of record on appe~l. 
page 7 ~ The following is the bill of complaint and at-
tached exhibits hereinbefore referred to as Item 
To the Honorable Allan R. Hancke1, Judge of the said Court: 
Humbly complaining, the State Corporation Con1mission, 
a department of the State of Virginia, existing under and 
pursuant to the constitution and laws of the State of Virginia, 
and charged with the duty through its Commissioner of In-
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surance and Banking, his deputies, and examiners, of ex-
aming into the condition and control of building and loan 
associations chartered under and pursuant to the laws in 
such cases 1nade and provided and licensed to do business 
within this state, showeth unto your Honor the following 
case: 
That Definite Contract Building and Loan Association, hav-
ing its principal office and place of business in the City of Nor-
folk, Virginia, was duly chartered October 1, 1895, and there-
after engaged in the business of a building and loan associa-
tion. 
That Definite Contract Building and Loan Association, ac-
cording to a financial statement as of December 26, 1936, had 
paid up stock of $1,139,800.00, loan certificates $8,700.00, 
pledg·ed stock $37,7 42.00, unpledged stock $26,038.50, b9nds 
payable, secured $96,250.00, reserves and undivided profits 
· $148,291.08, and other items of liability $12,358.58, making 
a total of $1,469,180.16; and resources in like amount as fol- ~ 
lows: mortgag·e loans $178,350.00, Direct reduction 1st mort-
gage notes $86,410.91, stock loans $56,443.25, first mortg·ag·e 
notes Atlantic Security Corporation $517,715.73, Second 
mortgages $95,792.30, second mortgages IfOLC $44,358.72, 
stocks bonds, securities $24,653.03, Other real estate 
page 8 ~ $333,565.77, accrued interest received, Atlantic Se-
curities Corporation $23,460.20, Due from banks 
$46,754.89, and other items of resources $61,675.36. 
On information. obtained through investigations which have 
been conducted, inquiries made and statements received from 
officers and directors of the Association and others, the As-
sociation no'v owes substantial sun1s to holders of bonds is-
sued by it, and there are outstanding classes of stock, the 
rights of the holders of which may be or become conflicting 
and different. Suits for large amounts are threatened or 
pending. Numerous notices of withdrawals are to be antici-
pated and the situation in general is such that the A'ssociation 
cannot continue to function and operate normally without 
the possibility of preferences and priorities among its cred-
itors and n1en1bers, which may be unlawful, and as result of 
these examinations and investig·ations of the said Association 
sundry losses and shrinkages are apparent, the bulk of its 
assets are frozen, permanent and unliquid, so that it is un-
able to meet the withdrawals made upon it in the usual course 
of business, and it is believed that there will be heavy losses 
on realization, 
That the credits to shareholders or members have been or 
........ 
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are in danger of being impaired and the said association is 
verily believed to be insolvent. 
Therefore, under the circumstances it is unsafe for it to 
continue business and your petitioners deem it necessary for 
the protection of the public ancf for its creditors and share-
, holders that a receiver be appointed to take charge of tha 
said Definite Contract Building and Loan Association, and 
conserve and administer its assets.· 
Fo:rasmuch, therefore, as your .complainant is, 
page 9 ~ without remedy in the premises, save in a court of 
equity, wherein such cases are alone properly cog-
nizable, your complainant, the State Corporation Commission~ 
prays that Definite Contract Building and Loan Association 
be made a party defendant to this bill and required to an-
swer the same, though not under oath, answer under oath be-
ing expressly waived; that proper process n1ay issue; that a 
receiver or receivers be appointed to take charg·e of the busi-
ness, affairs and assets of the said building and loan associa-
tion, and charged with the duty, power and authority, under 
the direction of Your Honor's Court to wind up its said busi-
ness and affairs; that the said receiver or receivers be di-
rected to file with the Bureau of Insurance and Banking dup-
licates of all papers, reports and other documentary data 
made and filed in connection with the receivership; that all 
proper decrees and inquiries may be made herein, and such 
further and other general relief may be granted your com-
plainant as may in justice and equity seem meet. . 
A copy of your complainants order is herewith attached, 
marked Exhibit" A" and prayed to be read as a part of this 
bill. 
And your complainants_ will ever pray, etc. 
STATE CORPORATION CO~fMISSION 
By M. E. BRISTOW, 
Commissioner of Insurance and Banking. 
M. E. BRISTOW, p. q. 
1010 State Office Building 
~ichmond, Virginia. 
·State of Virginia, 
City of Norfolk, to-wit: 
. This day personally appeared before me, Ed,v. 
page 10 ~ R~ Bnird, ,Jr., a notary public in and for the city 
. aforesaid in the State of Virginia, in my corpora-
tion and state aforesaid, M. E~ Bristow, who being by me 
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:first duly sworn, made oath that the 1natters and things in 
the foregoing bill of complaint set forth are true to the best of 
his knowledge, information and belief. 
M. E. BRISTOW. 
Subscribed and sworn to this 19th day of 1\iarch, 1937. 
EDW. R .. BAIRD, JR., 
Notary Public. 
My com. Exp. Aug. 19, 1938. 
The following is Exhibit "A" referred to in the foregoing 
bill. 
COl\fl\fONWEALTH OF VI~GINIA 
STATE CORPORATION COl\fMISSION 
At Richmond, J\.Iarch 19, 1937. 
Case No. 6207. 
·Commoinvealth of Virginia, at the relation of State Corpora-
tion Commission 
v. 
Definite Contract Building and Loan Association 
This day came l\L E. Bristow, Connnissioner of Insurance 
and Banking, and presented a report relative to Definite Con- , 
tract Building and Loan Association to the effect that the 
capital stock of the said A·ssociation is impaired to a consid-
erable extent and is in grave and in1mediate danger of being· 
impaired to the extent of at least fifteen per centpm of the 
credits to its 1nen1bers or shareholders, that tl1e 
page 11 ~ interests of the public are not, under the circum-
stances, being properly protected, that, in his 
opinion, it is necessary for the protection of the public inter-
est and for the protection of the shareholders of Definite 
Contract Building and Loan Association that the doors of 
the Association be iinmediately closed and that the Commis-
sion apply to a proper court for the appointment of a re-
. ceiver to take charge of the business, affairs and assets of the 
said Association and to wind up its affairs, and the said M. E. 
Bristow, Commissioner of Insurance and Banking, recom-
mends that such action be taken under the provisions of Sec-
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tion 17 of the Building and Loan Association Law, Acts 1934, 
pag·e 217, and, upon motion.of ~I...E. Bristow, Commissioner 
of Insurance and Banking; · . 
It is ordered, That a proceeding under the style of Com-
monwealth of ·virginia, at the relation of State Corporation 
Commission v. Definite Contract Building and Loan Associa-
tion be, and it hereby is, instituted and assig'lled Case No. 6702, 
tha:t Definite Contract Building and Loan Association be, and 
it hereby is, made a party respondent thereto, that same be, 
and it hereby is, docketed, that the report of :NI. E. Bristow, 
Commissioner of Insurance and Banking; be, and it hereby 
is, filed, and that the matter be, and it hereby is set for jm-
mediate hearing and consideration; and 
Thereupon, this matter came on for hearing and consid-
eration this day, upon the report of ~L E. Bristow, Commis-
sioner of Insurance and Banking·, upon representations be-
fore the ·Commission by the Co1nmissioner of Insurance and 
Banking, and by representatives of Definite Contract Build-
ing and Loan Association, which appeared by counsel and 
certain officers, and requested, and consented to, the institu-
tion of this proceeding and waived any notice that 
page 12 ~ n1ight otherwise be necessary, and upon relevant 
records of the corporation before the Commission 
in the Clerk's Office and in the Banking Division thereof, espe-
<}ially in Case No. 5711 now pending before the Commission, 
and upon argument of counsel; 
Upon consideration whereof, it appearing from the report 
of 1L E. Bristow and from other facts before the Commis-
sion, that the capital stock of the said A·ssociation is impaired 
to a,considerable extent and is in grave and hnmediate danger 
of being in1paired to the extent of at least fifteen per centun1 
of thP. crP.dits to its members or shareholders, and that the 
interests of the public are not, under the circumstances, be-
ing properly protected, the Commission is of the opinion, and 
so determines, that a receiver ·should be appointed and that 
the doors of the Association should be immediately closed, 
and that the Comn1ission should apply to a proper court for 
appointment of receiver to take charge of the business, af-
fairs and assets of the said Building and ·Loan Association 
and wind up its affairs, as recommended in the said report 
by the Commissioner of Insurance and Banking, and as re-
quested by the attorney and other representatives of Definite 
·Contract Building and Loan Association; 
It is, therefore, ordered, that the doors of Definite Con-
tract Building and Loan Association be immediately closed, 
and that 1\L E. Bristow, Commissioner of Insurance and Bank-
ing, do proceed forthwith, in the name of the State Corpo-
L. Cohen and B. Cohen v. G. R .. Swink, Receiver, etc. 47 
ration Commission, to apply to a court of the Commonwealth 
of Virginia having jurisdiction in the premises for appoint-
ment of receiver to take charge of the business, affairs and 
assets of Definite Contract Building and Loan Association 
and to wind up its· affairs, according· to the statutes in such 
casP.s madP. and provided, and that said M. E. Bris-
page 13'~. tow, Commissioner of Insurance Banking, be, and 
he hereby is, authorized to employ, if necessary, 
the services of some competent attorney for the purpose of 
instituting and conducting said suit and to take all necessary 
and proper steps for the protection of the interests Qf the 
said Building and Lo.an Association; 
It is further ordered, That Definite Contract Building and 
Loan Association, its officers and directors, do, immediately 
upon receipt of notice to such effect, after entry of this order, 
close the doors of the said Association and suspend conduct 
of all business except such purely routine business as is neces-
sary to be conducted pending the application for a receiver 
and the action of the court upon such application; 
It is further ordered, That attested copies hereof oe forth-
with served on Definite Contract Building and Loan Associa-
tion and on the officP.rs and directors thereof, and that an 
attested copy be delivered to 1\ti. E. ·Bristow, Commissioner 
of Insurance and Banking, as and for the authority to pro ... 
ceed as hP.rein directed. 
A True Copy: 
Teste: 
W. HUl\fEY DOVELL, 
First Assistant Clerk of the State Cor-
poration Commission. 
page. 14 ~ The following is the Answer of Definite Con-
tract Building and Loan Association hereinbefore 
referred to as ItP.m 2 : 
ANSWER. 
To Ron. Allan R. Hanckel, 
Judge of the Court aforesaid : 
In answer to the allegations of the bill of complaint herein, 
respondent says the situation has been carefully and fre-
quently considered by its officers and Directors, and· many 
conferences in respect thereto have been had with members 
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and officials of the State Corporation Commission. As a re-
sult its Board of Directors, in meeting duly assembled on 
March 19, 1937, rP-solved that it was expedient and for the 
best interests of those to be affected thereby, that a Receiver 
for' this Association should be appointed as prayed for and 
directed the undersigned, as the proper officers of the As-
sociation, to consent,·to the appointment of a Receiver. Re-
spondent therefore does consent thereto, reserving to itself 
the rig·ht to amend this answP.r if that shall hereafter be 
deemed expedient. 
DEFINITE CONTRACT BUILDING AND 
LOAN ASSOCIATION, 
By ,V. B. BALDWIN, Pres. 
BAIR.D, WHlTE & L-ANNING, 
Attys. for. Respondent. 
State of Virg·inia, 
·City of N or.folk, to-wit: 
This day personally appeared before me, Edw. R. Baird, 
Jr., a Notary Public for the city aforesaid in the State of 
Virginia, in my Corporation and State aforesaid, 
page 15 ~ W. B. Baldwin, who being· by me first duly swot=n, 
made oath that the matters and things in the fore-
going answer set forth are true to the best of his knowledge, 
information and belief. 
Subscribed and sworn to before n1e this 19th day of J\i[arch, 
1937. 
EDW. R. BAIRD, ,JR., 
Notary Public. 
~1y Con1mission Expires Aug. 19, 1938. 
The following is the order appointing the Receiver entered 
on the 19th day of 1\1:arch, in the year, 1937, hereinbefore re-
ferred to as Iten1 3: 
This day the complainant filed its bill and moves the Court 
to appoint a receiver of the effects and property of Definite 
Contract Building and Loan Association. 
And the Court being satisfied from the bill of complaint 
filed herein that a proper case for the appointment of a re-
ceiver has been shown doth hereby adjudg·e, order and de-
cree that G. R. Swink be, and he is hereby appointed receiver 
for the said building and loan association and is authorized 
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to take possession thereof and of its effects and property of 
every nature and kind, belonging or pertaining to the busl-
ncss o£ the said building and loan association and the defend-
ant, its officers, clerksand employees, servants and agents are 
hereby ordered to deliver over to the said receiver all of the 
effects and property belonging to the said building and loan 
association and in their possession and power in-
page 16 ~ eluding all money, notes, bonds, choses in action, 
books, ~ooks of account, accounts, files, correspond-
ence, receipts, vouchers and all evidences of indebtedness due 
to or belonging· to the said building and loan association; and 
the said defendant and its agents, attorneys, employees and 
others are hereby enjoined and restrained from obtaining 
possession of any debts, moneys or property due or belong-
ing to the said defP.ndant building· and loan association, or 
from in any way- inte.rfering with the books, papers, bills, 
notes, bonds, choses in action or other evidences of indebted-
ness of the said building· and loan association. 
The receiver hereby appointed shall be vested with all the 
power and authority conferred by statutes in such cases made 
and provided and shall proceed to wind up the affairs of the 
said building· and loan association. 
And it is further ordered that the said receiver shall re-
port to this Court every thirty days from the date hereof all 
of his doings, copies of which along with other reports and 
papers which he nwy be called to n1ake in this connection, 
shall be filP.d with the Bureau of Insurance and Ba11king. 
The said receiver shall cause the assets, liabilities, books, 
accounts and property of the said building and loan a.ssocia-
tion be audited, verified and inventoried by expert account-
ants,-if in his judgment it is necessary to do so in order to 
discharge his duties intelligently, and he shall pay out of the 
proceeds coming into his hands all expenses incident to the 
conduct of the receivership subject to the confirmation of the 
Court except cOinpensation for his serv:ices; the 
page 17 ~ said receiver shall.also have authority to employ 
such clerical assistance as may be reasonably neces--
sary. 
But before the said receiver shall act under this decree he 
shall give bond, payable to the Commonwealth of Virginia, 
with surety sufficient to be approved by the Judge or the 
Clerk of this Court, in tl1e penalty of Eig·hty Thousand ($80,-
000.00) Dollars, conditioned for the faithful performance of 
his duties as such receiver. 
vVhen deemed for the best interests of the creditors and 
shareholders of the said Definite Contract Building and Loan 
Association, the said receiver shall have authority in his dis-
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cretion to renew notes maturing during the continuance of the 
receivership, and those now past due for reasonable periods. 
And the Court doth reserve, etc. 
The following is the order filing the intervening· petitions 
of-Lena Cohen and Betty Cohen entered on the 26th day of· 
March, in the year, 1937, and hereinbefore referred to in 
I terns 4 and 5 : · · 
On the application of Lena Cohen and Bettie Cohen for 
leave to be admitted as parties to this cause and to file their 
- separate petitions herein and for permission to institute ac-
tions at law against the defendant corporation and its Re-
ceiver, it is 
Ordered, adjudged and decreed that said petitioners be 
admitted as parties to this cause and that their petitions be 
and they are hereby accordingly filed and 
It is further ordered, adjudged and decreed that petitioners 
Yequest for pern1ission to institute actions at law 
page 18 ~ ag·ainst the defendant corporation and its Re-
ceiver be and it is hereby denied. 
The following is the petition of Lena Cohen filed by leave 
of the foregoing· order and hereinbefore referred to in Item 4: 
INTERVENING PETITION OF 1IR.S. LENA COHEN. 
To the I-Ionorable Judge .of the ·Circuit Court of the City of 
Norfolk: -
_Your petitioner, 1vlrs. Lena Cohen, respectfully showeth 
unto the. Court the following· matters and things: 
1. Definite Contract Building and Loan Association, here-
inafter called Debtor ·corporation, is indebted to your peti-
tioner in the sum of Ninety-two Hundred Dollars ($9,200.00), 
with interest thereon from December 30, 1933, until paid, at 
six per centum per annum, subject to a credit of Three Hun-
dred and Sixty-eig·ht Dollars ($368.00) paid on account of in. 
terest which said amount is due· the undersigned for money 
which petitioner has saved and deposited with said debtor 
corporation upon its express p~omise to pay the same to 
her upon thirty days notice whenever it should be requested 
so to do, and your petitioner has requested payment thereof 
and given the requisite thirty days notice, but payment l1as 
been refused. As evidence of the indebtedness due your 
petitioner the debtor corporation has issued to your peti-
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tioner the following· certificates of paid up membership shares, 
and your petitioner now holds these shares: 
Certificate No. 6112 for fifteen shares, dated May 4, 1931., 
and evidencing $1,500.00; 
page 19 ~ ·Certificate No. 6154 for thirty-five shares, dated 
July 3, 1931, and evidencing $3,500.00; · 
Certificate No. 6505 for twelve shares, dated June 2, 1932, 
and evidencing $1,200.00; 
Certificate No. M-56, for thirty shares, dated February 2, 
1933, and evidencing $3,000.00. 
Atlantic Trust and Security Company is also indebted to 
your petitioner for the full amount of the above set for.th 
claim, and your petitioner is informed, and hence alleges on 
information and belief, that said Atlantic Trust and Security 
Company, while duly chartered, organized and existing under 
the laws of the State of Virginia, is in fact a wholly owned 
subsidiary of the debtor corporation, and therefore fully sub-
ject to the supervision, jurisdiction and control of the ·Court 
in this receivership proceeding, and yotlr petitioner asserts 
that said Atlantic Trust and Security Company should be 
made a formal party to the records in this cause, and its as-
sets taken- into custody by an officer of the Court herein. 
- 2. An order appointing G. R. Swink Receiver for the debtor 
corporation was entered in this cause on Friday, March 19, 
1937, and subsequent order designated Edward R. Baird as 
counsel for the said Receiver. Ostensibly this cause was in-
stituted by the Virginia State Corporation Commission, and 
a receiver for the debtor corporation motivated by it but in 
fa~t these proceeding·s were procured by the said debt<Jr cor-
poration and were instituted and are conducted at its instance. 
It may develop in these proceedings that the parties who are 
entitled to a distribution of the assets of the debtor corpora-
tion and of Atlantic Trust and Security Company, require for 
their best interest the institution and conduct by the Receiver 
of certain litigation against the Norfolk ·Federal 
page 20 ~ Savings and Loan Association for the recovery of 
assets transferred by the debtor corporation to 
that Association, and other litigation, as well as a review of 
the activities of debtor corporation, its officers and directors, 
for several years prior to receiversl1ip. In that connection 
your petitioner respectfully suggests to the Court that all 
actions taken and things done for a considerable period prior 
to receivership have presumably been with the full consent 
and control of, and in most instances even at the direction 
of the present Receiver and the party now his counsel. For 
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this reason it seems doubtful that either of said parties will 
evidence any particular enthusiasm about the investigation 
of past transactions, even though such investigation and pos-
sible litigation may appear to be for the best interest of those 
entitled to a distribution of the debtor's assets Your peti-
tioner-is informed that counsel for the Receiver asserts that 
he is an open account creditor of the debtor corporation to 
the extent of Fifty Thousand Dollars ( $50,000.00), and if 
claim for that su1n is filed in this cause the protection of other 
parties in interest \vill require its contested determination, 
and at the proper tiine your petitioner will request the de-
terinination of the Court as to the propriety of the continu-
ance of the said G. R. Swink and Edward R. Baird in theca-
pacities now occupied by them. 
3. Your petitioner is advised that the said Receiver pro-
poses on Aprill, 1937, to pay out of the general assets of the 
debtor corporation approximately Fifty Thousand Dollars. 
($50,000.00) to parties holding obligations of the corpora-
tion, which oblig-ations have not matured, and as to which it 
is supposed specific collateral owned by the debtor corpora-
tion is pledged, and your petitioner calls this to· 
page 21 ~ the attention of the Court and asserts that no pay-
ment should be made to any class of creditors until 
the cause is referred to a Commissioner in Chancery or Spe-
cial lVIaster, and the priorities, rights and positions of every 
party in interest at least by classification, is thereby de-
termined. 
4. Your petitioner asserts that she is entitled to maintain 
an action at law with trial by jury against the debtor corpora-
tion, its Receiver, and Atlantic Trust and Security .Compai1y, 
for the purpose of determining· the an1ount in which debtor · 
corporation and· said Atlantic Trust and Security Con1pa·n:v 
are indebted to her. and she is entitled to obtain a judgment 
for same, but the ultimate payment of said judg·ment can 
only be made by allowance of same and order for payment of 
same in this cause. 
WHEREFORE, being remediless save in the premis~s, 
your petitioner prays that she may be admitted as a party 
plaintiff to this cause; that an order may be entered herein 
permitting her to institute action at law before the Court of 
La'v and Chancery of the City of Norfolk, or this. Court, 
against the debtor corporation and its Receiver and Atlantic 
Trust and Security Company for the purpose of determining 
the amount 'vhich your petitioner is entitled to collect from the . 
said debtor corporation, its receiver and the Atlantic Trust 
and Security Company; that when judgment has been oh-
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tained in said action at law your petitioner n1ay be permitted 
to prove the same in this cause, and that an order will be then 
made for the payment of said judg·1nent; that her rights on 
said judgment and the claiin may be then determined and a · 
fund provided for the payment of the indebtedness du!3 her; 
that the rights of all parties entitled to a distribu-
page 22 ~ tion of the assets of the debtor corporation and 
those holding· claims against Atlantic Trust and 
Security Con1pany may be established, as well as their priori-
ties, and the source for payn1ent of their respective claims; 
that the actions of the debtor corporation, its agents, officers, 
directors and employees prior to this receivership may be 
inquired into, and that it may be determined whether the 
Receiver for this corporation has any clain1 or claims for the 
benefit of the creditors of this corporation against any other 
person, firm or corporation whatsoever, and the extent of 
such claims; that your petitioner's rights n1ay be fully pro-
tected, and that she n1ay have all the consideration and re-
lief which to equity shall semn meet or the nature of her case 
may require. 
And she will ever pray. 
~IRS. LENA COHEN. 
W. R. ASHBURN, Counsel for Petitioner. ·t 
State of Virginia, 
Corporation of the City of Norfolk, to-wit: 
I, l\L T. Cannon, a Notary Public in and for the City afore-
said in the State of Virginia, whose commissio!l expires on 
the 15th day of October, 1940, do certify that Lena Cohen, 
whosP. name is signed to the foregoing· petition, this day ap-
peared before me and being first duly sworn n1ade oath and 
said that she has read the same, knows the contents thereof 
and that same arP. true except as therein stated on informa-
tion and belief. 
Given under my hand this 25th day of lVIarch, 1937. 
l\L T. CANNON, Notary Public. 
page 23 ~ The following is the petition of Betty Cohen 
filed by leave of the foregoing order and herein-
before referred to in Iten1 5: 
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INTERVENING PETITION OF BETTY COHEN. 
To the Honorable Judge of the Circuit Court of the City of 
Norfolk: -
Your petitioner, Betty Cohen, respectfully showeth unto 
the ·Court that Definite Contract Building and Loan Associa-
tion, hereinafter called Debtor Corporation, is indebted to 
your petitioner in the sum of Three :Hundred Dollars 
($300.00), with interest thereon from December 31, 1933, un-
til paid, at six pet~ centum per annum, subject to a credit of 
TwP.lve Dollars ( $12.00) :Paid on account of interest, which 
said amount is due the undersigned by the debtor corpora-
tion for money which petitioner has saved and deposted with 
it upon its express promise to pay the sa1ne to her upon 
thirty days notice whenever it should be required so to do; 
that payment thereof has been requested and thirty days no-
ticP. given as required, but payment has been refused; that 
Atlantic Trust and Security Company, a Virginia corpora-
tion. is likewise oblig·ated to your petitioner for the payment 
of said claim; that said Company, your petitioner is informed, 
is a wholly owned subsidiary of the defendant corporation, 
and consequently its said assets should be taken into custody 
by the Court and distributed in the prosecution of this cause. 
Your petitioner asserts that she is entitled to maintain an 
action· at law with trial by jury against the debtor corpora-
tion, its Receiver, and Atlantic Trust and Security Company, 
for the purpose of detern1ining the amount in which debtor , 
corporation and said Atlantic Trust and Security Con1pany 
· are indebted to her, and she is entitled to obtain a 
page 24 } judgment for san1e, but the ultimate payment of 
said judgmP.nt can only be made by allowance of 
same and ordP.r for payment of same in this cause. 
· WHEREFORE, being remediless saYe in the premises, 
your petitioner prays that she may be admitted as a party 
plaintiff to this cause; that an order may be entered herein 
permitting her to institute action at law ag-ainst the debtor 
corporation, and its Receiver, and Atlantic Trust and Security 
Company for the purpose of determining the amount which 
your petitioner is entitled to collect from the debtor corpora-
~ion, its Receiver and .Atlantic Trust and Security Company; 
that when judgment has been obtained in said action at law 
your petitioner may be permitted to prove the same in this 
ca11se, and.that an order will be then made for the payment of 
said judgmP.nt; that her rights on said judgment and claim 
may be then determined and a fund provide~ for the payment 
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of the indebtedness due her; that your petitioner's rigl!ts 
may be fully protected, and that she may have all the consid-
eration and relief which to equity shall seem meet or the na~ 
ture of her case may require. 
And she will ever pray. 
BETTIE COHEN. 
·w. ~. ASHBURN, 
Counsel for Petitioner. 
:, 
State of Virginia, 
City of Norfolk, to-wit: 
I, M. T. Cannon, a Notary Public in and for the City afore-
said in the State of Virginia, wh~se commission expires on the 
15th day of October, 1940, do certify that Betty 
pag·e 25 ~ Cohen, whose name is signed to the foregoing pe-
tition, this day appeared before· me and being first 
duly sworn madP. oath and said that she has read the same, 
knows the contents thereof and that same are true except as 
therein stated on information and belief. 
Given under my hand this 25th day of 1\!Iarch, 1937. 
. . 
~L T. CANNON, Notary Public. 
The following· is the decree of reference entered on the 
18th day of 1\fay, in the year, 1937, and hereinbefore referred 
to as Item 6: 
This cause came on to be heard this day upon the pleadings 
and papers and the motion of the R.eceiver, by counsel, for the 
entry of an order appointing a Special Commissioner to make 
the inquiries and report hereinafter set forth, and it appear-
ing to the Cou1•t that due notice of the application for this 
order has been given·to the· parties who have appeared herein, 
and that it is in the interest of the estate being administered 
that it be entered, it is now 
Adjudged, ordered and decreed that this cause be, and is, 
referred toT. H. Willcox, Esq. as Special ·Commissioner with 
directions to inquire, and report, with all convenient speed: 
1. The claims against the Association and whether any of 
them are entitled to priority over others, and if so the extent 
of such priority, arid the reasons for it. 
2. The sums still owing by those who have borrowed money 
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from the Association, as shown by its books and 
page 26 r as ascertained according to law, and the manner 
in which payn1ents received from them should be 
credited and disposed of by the Receiver. 
3. Any other 1ua tter requested by any party in interest 
which tp.e Commissioner deems pertinent. 
And it being stated that Baird, vVhite & Lanning, prior to 
the institutio1:1 of this proceeding, presented to the Associa-
tion an account for legal services in \vhich no specific su1n 
was named, and it appearing to the Court that inquiry should 
be made as to whothcr anything· is due them, and if so what; 
and that the Receivei· should be represented in regard to 
said inquiry by special counsel, it is 
Adjudged, ordered and decreed that 
4. Said Special. Conunissioner do inquire and report 
whP.ther anything is due by the Association to Baird, White 
& Lanning· and if so ho\v much, and that W. R. Ashburn, Esq. 
be, and.is hereby appointed and empowered to act as sp~cial 
counsel for the Receiver in said inquiry, and to take all steps 
necessary for the protection of the Receiver and the Associa-
tion therein. 
In carrying out the provisions of this order, the Special 
Commissioner shall have all the powers usually exercised by 
Commissioners, including the power to summon witnesses, 
administers oaths, etc. He shall return with his report the 
testimony taken, and exhibits filed, before hin1. Before execut-
ing the inquiries hereby directed, he shall give reasonabln 
notice of the tin1e and place at which they will be executed. 
page 27 ~ The following is the supplementary decree of 
reference entered on the 23rd day of Septen1bcr, in 
the year, 1937, and hereinbefore referred to as Ite1n 7: 
It appearing· to the Court that G. R. Swink Receiver herein, 
imn1ediately upon his appointment as such, gave notice there-
of to all creditors and stockholders of, and borrowers from, 
Definite Contract Building and Loan Association, and that 
by a decree duly entered herein Thomas H. Willcox was 
designated as Special Commissioner and directed to execute 
certain inquiries in said decree set forth, and that he g·ave 
written notice of the hearings had by him to the parties who 
had or have appeared in this cause, among them all the then 
known creditors of Definite Contract Building and Loan As-
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sociation who had not been paid except certain bondholders 
who have since been paid and that he gave no other notice, 
and that his reportjn respect to certain of the matters as to 
which he was directed to make inquiry has been completed 
but_ not filed, and that before it is filed, or the remaining in-
quiries directed to be n1ade are commenced, notice should be 
given to all persons who may be interested in or affected by 
the subjects of inquiry mentioned, it is 
Adjudged, ordered and decreed that said Commissioner do 
cause to be published in the Virginian Pilot, a daily news-
paper published in the City of Norfolk, Virginia, once a week 
for two successive weeks, a notice substantially as follows : 
' 'Virginia : 
In the Circuit ·Court of the. City of N orfoll\:. 
Commonwealth of Virginia, At the relation of State Corpora-
tion Commission 
page 28 ~ v. 
Definite Contract Building and Loan Association, 
a corporation. -
To all creditors of, and borrowers from, Definite Contract 
Building and Loan Association and all other persons inter-
ested in or who may be affected by the inquiries hereinafter 
n1entioned : 
TAI(E NOTICE that pursuant to the provisions of certain 
orders entered by the Court in the above entitled cause I have 
heretofore taken testin1ony, heard argument, and prepared a 
report respecting certain of the inquiries I was directed to 
make, but before filing said report, and with a view to making-
any changes therein or amendments thereof which seem 
proper, I will hear any other evidence or argument which 
any interested party who has not been heretofore heard de-
sires to subn1it, at my office in the National Bank of Com-
n1erce Building 300 E. ~fain Street Norfolk Virginia at 10:00 
A. M. on the 14th day of October, 1937, and ";ill also heat· 
at the same time and place, any evidence and/or argument 
which any party in interest desires to submit respecting the 
other matters as to which I was directed to make inquiry and 
report. The ·matters as to which I have heard, and will hear, 
evidence and argument, and make inquiry and report as afore-
said are: Claims against Definite Contract Building· and 
Loan Association, and their respective priorities, and the 
status of borrowers from said Association. 
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Said inquiries will be (without further notice) adjourned 
from time to time and place to place as is requested and seems 
proper. 
TH01IAS H. WILLCOX, 
Special Commissioner.'' 
page 29 ~ The said Special Commissioner is directed not 
to file the report he has prepared, and not to make 
the further inquiries he has been directed to make, until 
proper opportunity has been afforded of submitting all such 
other and further evidence or arg·ument as is desired, after 
the publication of the aforesaid notice. And all other matters 
are reserved. 
page 30 ~ The following is the First Report of Special 
Commissioner filed on the 17th day of December, 
in the year, 1937: hereinbefore referred to as Item #8: 
FIRST REPORT OF SPECIAL CO~iMISSIONER. 
To the Honorable ,Judge of said Court: 
By a decree entered in the above styled case on ~lay 18, 
1937, I was directed to inquire and report as follows : 
'' 1. The claims against the Association and whether any 
of them are entitled to priority over others, and if so the ex-
tent of such priority, and the reasons for it. 
'' 2. The sums still owing by those who have borrowed 
money from the Association, as shown by its books and as 
ascertained according to law, and the manner in which pay-
ments received from them should be credited and disposed 
of by the Receiver. 
'' 3. Any other matter requested by any party in interest 
which the Commissioner deems pertinent. 
"And it being stated that Baird, White & Lanning, prior 
to the institution of this proceeding, presented to the Associa-
tion an account for legal services in which no specific sum was 
named, and it appearing to the Court that inquiry should be 
made as to whether anything is due them, and if so what, and 
that the Receiver should be represented in regard to said in-
quiry by special counsel, it is 
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"ADJUDGED, ORDERED and DECREED that 
' ''4~ Said Special Commissioner do inquire and ' 
page 31 ~ report whether anything is due by the Associa.ti_on 
to Baird, White & Lanning, and if so how muc~, and 
that vV. R. Ashburn, Esq., be, and is hereby, appointed and 
empowered to act as special counsel for the Receiver in said 
inquiry, and to take all steps necessary for the protection of 
the Receiver and the Association therein.'' 
After the entry of the above decree and after written no-
tice to. all persons, firms and individuals then parties to the 
cause, I proceeded to execute the decree save as to the fourth 
inquiry. 
At the first hearing· I notified the parties that I thought 
it was very doubtful whether the matter should be ~arried 
to a conclusion without notice of some kind to other share-
holders and creditors, to borrowers and to all parties who 
might or could have any claim whatsoever against the Definite 
Contract Building & Loan .Association, and requested them 
to examine into the question and report their results. 
They n1ade no report but proceeded with the hearings, and 
after numerous hearings, at which voluminous evidence was 
taken,. and after considering written and oral arguments of 
counsel, I prepared a report. 
When notifying counsel, according to the statute, that I 
proposed to file the report on a day named, I called their at-
tention to the fact that I was of the opinion and would so re-
port that all necessary parties 'vere not before the Court, and 
again requested their consideration of the matter. 
page· 32 ~ After that notice, some of the interested counsel · 
asked me to withhold the filing of my report until 
the matter could be examined into further. As a result, the 
Oourt, on September, 1937, entered another decree direct-
ing·, in substance, that I give notice of further hearings by 
publication in the Virginian-Pilot, and that at said hearings 
I hear and consider such evidence and arguments as might be 
submitted, and that I make no report until I had performed the 
duties directed in the latter decree. In said decree, I was 
further directed not to proceed with the fourth inquiry in the 
· original decree until after completing and filing my report 
on all other matters. 
Pursuant to the latter decree, I published notice of hear-
ings in the Virginian-Pilot on September 25, 1937, and Octo-
ber 2, 1937, and proceeded to hear the additional testimony, to 
receive additional exhibits and hear further argument. 
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I no'v report in full on the first and second inquiries and 
on the third inquiry insofar as it applies to the first and sec-
ond. 
THE FACTS. 
The Definite Contract Building & Loan Association, here-
inafter referred to as the Association, was organized in 1901: 
and the purposes for which it was org·anized are shown by the 
following extract fron1 its charter: 
''The purposes for which the said Con1pany is formed, are 
to purchase, hold, and sell property, real and personal; to 
·receive deposits a.nd savings, to borrow 1noney and secure it.:; 
1·epayn~ents by lie·ns ~tpon real estate or otherwise; to assist 
its members on saving and investing n1oney, by buying ancl 
improving real estate, in procuring money for 
page 33 ~ other purposes, by loaning and advancing- on the 
1viutual Building Society plan to such of its Inem-
bers as may desire to anticipate the ultimate value of their 
shares, funds accumulated from the monthly contributions 
of its stockholders and also such other funds as may fron1 
time to time come into its hands ; and to aid persons of limited 
means in purchasing homes for then1selves, and g·enerally 
to conduct the business of a Perpetual Building & Loan As-
sociation.'' 
Since 1901 P. C. Stanworth, the witness produced by the 
Receiver, has been a member of the Board of Directors, Sec-
retary, and has been actively in charge of its business office. 
This continued up to the time the Receiver was appointed. 
Originally it sold stock or memberships only on the install-
ment plan. Such sales called for the payment of fixed amounts 
periodically. Profits were distributed in the form of divi-
dends and wh(m the amount paid in by an investor on each 
share for which he had subscribed, plus the dividends, ag-
gregated the par value of the stock, such member or stock-
holder was entitled to the payment of the par value thereof in 
cash. 
The profits were derived from lending money. 
Under this plan the length of time required to n1ature a 
share of stock was uncertain and the Association entered 
into a contract with the Atlantic Trust and Security Com-
pany, hereinafter called the Trust Company. The Directors 
of the Association were the Stockholders of the Trust Conl-
pany. 
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The Trust Company guaranteed the maturity of 
page 34 ~ the stock at a. definite or fixed period after its issue, 
regardless of whether the profits of the Associa-
tion were or were not ~mfficient to n1ature the stock at that 
time. In consideration of the guaranty the stockholder or 
. member assigned to the Trust Cmnpany all profits, if any, 
which 1nig-ht be payable on account of his stock or member-
ship, in excess of the amount necessary to matu.re the stock 
at a fixed period. Some time after its organization it de-
veloped that the Association could profitably use rnore money 
than it was getting on the installment plan and the Board of 
Directors authorized the issue of full paid stock. The reason 
for the issue of said stock was g-iven by Stanworth in the fol-
lowing language (Depositions, p. 207): 
''They were authorized by the Board of Directors to obtain 
money, instead of getting it on the installment plan, when 
our receipts would be coming very slow. To n1ake loans, 
Full Paid Stock was issued to some people who wanted to in-
vest smne money, instead of paying it n1onthly." 
During the progress of the Association it freqtiently re-
ceived applications for loans which were satisfactory to the 
Board of Directors in all respects but could not be made be-
cause the Association did not have the money then available. 
Frequently a. party desiring to erect a building would sub-
mit his plans and specifications and apply for a loan to be 
made when the building was completed. If such a loan was 
approved but the funds were not available at the tin1e the 
building 'vas con1pleted the applicant was embar.: 
page 35 ~ rassed because he could not obtain the money to 
pay for the erection of the building. In November, 
1914, the Board of Directors dealt with this situation and au-
thorized the issue of certificates for its Full Paid Shares, 
which were designated as loan certificates. The resolution of 
the Board in connection therewith is as follo,vs: 
"'Vhereas, applications for loans have been heretofore 
favorably acted upon, and there are now no funds available 
for making the san1e; and 
"Whereas, it is represented that the makers of such appli-
cations will be inconvenienced, and perhaps injured, by fail-
ing to obtain such loans, and that such inconvenim1ce, and per-
haps injury, may he lessened, and perhaps obviated, by the 
giving to such applicants of certificates of this Association 
for its Full Paid Shares; and, 
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"Whereas, as it is deemed expedient, in view of the cir-
cumstances, to issue certificates, to such persons, in such de-
nominations, and under such circu1nstances, as may, from time 
to time, be deemed expedient; 
''Now, therefore, on motion duly seconded, it was unani-
mously resolved: 
. ''First: · That the proper officers of this Association be, 
and they are, hereby authorized to issue certificates for its 
Full Paid Shares, in such dcnon1inations, and under such 
circumstances, as 1nay, from tin1e to time, be deemed 
page 36 ~ expedient, when there shall be no funds available 
. for making loans which have been heretofore favor-
ably acted upo11, to such borrowers; and that 
''Second: Clause Two of the 'Terms and Conditions', now 
printed upon the back of each of the certificates of Full Pald 
Shares, in use by this Association, be so changed that the 
same shall read as follows: 
'Second. The holder of this certificate shall have the right 
to be paid the par value of the sh~rcs herein mentioned, with 
any unpaid dividends thereon, out of any funds in the Treas-
ury of the Association available, in the judgment of its Board 
of Directors, for that purpose, at such time and place as, in 
the judgment of said Board of Directors, shall be 'expedient, 
and for the best interests of this Association.' " 
The practical working of this plan was as follows: 
A. applied for a loan of $5,000. The Association approved 
the loan but had available only $3,000 in cash. The loan was 
made provided A. would accept the $3,000 in cash and loan 
certificates for $2,000. If that arrangmnent was agreed to the 
Association would issue loan certificates in various a.mouuts 
aggregating the $2,000. These were issued either in a single 
certificate or in several certificates and issued directlv to 
A. or to such party as he might direct. If issued to A. he 
would use the certificate as collateral security for a loan 
obtained at the bank and pay off his contractor and sub-
contractors. If directed by him the certificates 
page 37 ~ were issued directly to the contractor or sub-con-
tractors, 'vho in turn either held the certificates 
u~til paid by the Association or used them as collateral for 
securing for a loan at a banlr. 
The certificates were issued in such amounts as A. re-
quested. If he made no such request the Association issued 
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them in such amounts .as it desired. Most of the certificates . 
found their way into the banks. 
From time to time as funds becrune available such loan cer-
tificates as were presented were paid in full. If they were 
not presented the .Association ''called'' them and paid them 
in full. · 
On the general ledger of the .Association the loan certificates 
were designated as "full paid stock-loan certificates". The 
other full paid memberships, such as those held by the Cohens 
and hereinafter referred to, were desit,rnated only as Full Paid 
Stock. 
· The dividends on the stock were paid by special checks out 
of a special deposit made by the .Association for that purpose. 
The checks contained a memorandum or stub on which was 
written or printed the fact that the- check covered dividends 
for the period named on the stock l1eld by the payee. 
· The income on the loan certificates on the other hand were 
paid by checks of the .Association drawn on its general ac-
count and were remitted to the holders thereof with letters 
in ·which the payment was designated as "interest'' . 
.As will hereafter appear the full paid memberships con-
tained a provision whereby the owner was entitled to collect 
the a.n1ount thereof in full upon thirty days' notice 
page 38 } and after a fixed period the Association 'vas entitled 
to call the said full paid stock or redeem it by the 
payment of the amount thereof with income up to date. 
The Board of Directors of the .Association never defined 
''net receipts'' and never set a~ide any fund to meet demands 
for withdrawals. 
In spite of this, up to July, 1933, all demands for with-
d~·awals . of the full paid stock were made promptly and in 
the case of demands for less than $10,000, the .Association 
never insisted upon the thirty days' notice. In no case did 
it require written notice. The Association never called any 
full paid membership or stock other .than the loan certificates. 
It did frequently call and redeem the loan certificates. 
It issued loan certificates for an a1nount in excess of two 
million dollars. .At the time of the appointment of the Re-
ceiver it had redeemed all of said certificates except certificate-s 
aggregating $7,000 held by C. M. Baylor, a certificate for 
$1,500 held by Conrad Bros., Incorporated, and a certificate 
for $200, the holder of which is not disclosed in the evidence. 
The by-laws of the Association which were in effect at the 
-... time of the transactions hereinafter referred to contained; 
inte! alia, the following: 
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''ARTICLE III. 
Full Paid ~iembershi ps. 
There may be issued certificates for full paid memberships 
of the par value $100.00 each and certificates for 
page 39 ~ half full paid 1nen1berships of the par value of 
$50.00 each. On these certificates there shall be 




All sums borrowed by the Association shall be evidenced by 
Notes, Bonds or othe1· Obligations secured, if security is re-
quired, as agreed between the Association and the lender.'' 
''ARTICLE 2L.""'{I. 
Sale of Bonds, etc. 
The Association may sell Bonds, Notes and Other Obliga-
tions, dated, bearil1g interest and made payable at such thnes 




Any member ·wishing to withdra'v 1nay do so upon the con-
dition stated in the application for me1nbership, the certificate 
thereof and other signed dooumwnts and the Charter, By-Laws, 
Rules and Regulations of the Association, but there shall not 
be paid to withdrawing members more in the aggregate, in 
any one month, than one-half the Association's net receipts 
during that month, exclusive of 1·eceipts front the ~ale of bonds 
and paid ~tp 11te1nberships, unless, in the judgment 
page 40 ~ of the Board of Directors, it is wise and prudent 
to do so." 
In 1932 the Legislature adopted what is kno,vn as the Build-
ing Association Code, Section 13 of which reads as follows : 
''Rules governing- \vithclrawals, relationships of share-
holder to association. Every building and loan association 
shall have the right to establish rules governing withdrawals 
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of shares of every kind, or the payment of matured shares, 
and may from time to time fix the period of notice required 
to be given for withdrawal, and in mnergency the notice period 
may be extended by the directors. The relations existing be-
tween the association a.nd its shareholders, as to all the shares 
subscribed to, shall except as otherwise herein provided be 
such as usually exist between a corporation and its share-
holders ; and in event of emergency preventing the payment 
of withdrawals of shares in the usual course, the shareholder, 
as to such shares, shall not be privileged to clahn and establish 
a debtor-creditor relation in lieu of the usual privileges and 
responsibilities of a shareholder.'' 
The Association sold a gTeat 1nany bonds which contained 
a definite maturity da.te, but in addition thereto gave the 
holder thereof the privilege of calling said bonds on any in-
terest period after five years fron1 the date of issue. In 
1932 the Association became pressed for funds by reason ,of 
matured demands, de1na.nds for withdrawals and 
page 41 ~ bonds called. Full inforn1atiou as to its status ap:. 
pears frmn the 1ninutes of a meeting of the Board 
of Directors held on N ove1nber 1, 1932, set out in extMtso on 
page 153 of the depositions, which minutes are incorporated 
herein by reference. 
In November, 1932, the Association ceased issuing certifi-
cates for full paid Inmnberships containing the thirty day 
privilege of withdrawals and the guaranty of ma.tulity at a 
definite date by the Trust Con1pany. The exact nature of the 
changes will appear in the discussion of the clain1s. 
In July, 1933, the Assoeiation notified the certificate holders 
that no further withdrawals would be pern1itted until further 
notice, and on July 25, 1933, it amended its by-laws by adding 
to Article XXVI the following: 
''Resolved that Article XXVI of the by-laws be, and the 
same hereby is, anwnded so a.s to add to said by-la.w as at 
present written the following: 
''No n1en1ber who did not give notice on or before July 1, 
1933, may withdraw fro1n the Association in cash the value 
of his investment shares, until the Board of Directors shall 
have authorized further withdrawals. And in no event shall 
any member who did not give such notice be allowed to with-
draw fron1 the Association or receive the withdrawal value of 
his investment shares whether matured or not, in cash unless 
and until he shall have given to the Association at least six 
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months' notice of his intention to withdraw; and in 
page 42 r vie·w of the present emergency the time of with-
drawal of any shares, as to which. notice of with-
drawal has been given since July 1, 1933, is extended for six 
months from July 1, 1933; and the Association reserves the 
right to further extend the time for tlle withdrawal of any 
shares, whether or not notice shall have been g·iven, if and 
'vhen, in the opinion of the Board of Directors, the existing 
conditions require such ~ction. '' 
In 1932 the .Association had borrowed from local banks 
considerable money. In 1933 it borrowed from the R. F. C. 
two sutns, $321,316.00 on April 3rd, and $25,000 on ~{a.y 20th. 
·· Out of these loans it paid in full the debts to the local banks 
and took care of all its hn1nediate demands. Both of these 
loans were reduced n1aterially from time to time and w-ere paid 
in full on June 13, 1935. 
At that time the Association's known obligations were repre-
sented by bonds, an unliquidated claim of Baird, 'white & 
Lanning, the validity and atnount of which is yet to be de-
termined, and such obligations a.s ·were represented by its 
stock or membership certificates and loan certificates. 
The approximate financial condition of the Association from 
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The column headed ''Dividends'' requires a word of ex-
planation. 
Dividends were payable on the Full Paid Certificates on 
tlie first day of January and July, respectively, of each year. 
[lhe figures in that column represent the dividends payable 
on the dividend dates next ensuing after the dates in the first 
column. No :figures are shown for the dividends which were 
to become due after January 1, 1935. The obligation remained 
, but the dividends ·were not paid. Iu this column the dividends 
carried opposite the dates April 1 and October 1, 1934, which 
represent the dividends actually payable on July 1, 1.934, and 
January 1, 1935, are carried a.t $33,000 for each period. The 
dividend rate which the .Association was obligated to pay was 
six per cent per annuni, and based on its obligations, the 
:figures are correct. It did not meet those obligations, and the 
dividends actually paid on each of those periods ·were at the 
rate of four per cent per annum instead of six per cent. There-
fore each payment was approximately $22,00Q. 
page 44 ~ This suit was filed and the Receiver appointed 
on lVIarch 19, 1937. · Pursuant to a decree entered 
in this cause, an audit of the Association as of that date was 
made by A. Lee Rawlings and Company, and its report is 
filed as an exhibit. 
From the audit it appears that on March 19, 1937, the bonds 
· outstanding aggregated a face value of $48,250. · .All of those 
bonds have been paid. 
The only outstanding debt recognized by the Receiver is a 
debt clain1ed by lVIessrs. Baird, White and Lanning. Those 
claimants have named no specific amount and the validity of 
their claim and the an1ount, if any, due them is the subject 
of the·fourth inquiry in the decree of reference, which I was. 
directed not to consider until after this report is :filed. 
Dividends at the rate of six per cent per annum were paid 
on all outstanding certificates up to and including the pay-
ment of January 1, 1934. On July 1, 1934, and January 1, 
1935, dividends were paid at the rate of four per cent per 
annum. No dividends have been paid since that date. In-
terest at the rate of six per cent per annum 'vas paid on all 
outstanding Loan Certificates up to and including J anua.ry 
1, 1935. . 
In 1932, after changing the form of Full Paid Certificates 
so as to eliminate the thirty day withdrawal feature and 
the guaranty by the Trust Company, the Association requested 
the holders of its outstanding certificates to exchange them 
for the new certilicates. Ninety per cent in amount of said 
certificates were so exchanged. 
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page 45 r I propose to describe in detail the various fo:rn1S 
of obligations of the .i\ssociation and to report, as 
to each, n1y views of the rights of the holders of the vari9us 
forms. But before doing so, I wish to outline the transactions 
with C~ M. Baylor and Conrad Bros., Incorporated. . 
Claitns of G. M. Baylor a1~cl Conracl Bros., Incorporated. 
In 1930 the Associatio11 approved two loans, one of $8,500 · 
to the Association of National Investigators, and one of 
$5,000 to J. P. I-lolland, Jr. In connection with the former 
loan only $1,5000 was paid in ash and $7,000 "'as represented 
by three loan certificates, hvo in the amount of $2,000 each 
and one for $3,000. 
·.In the Holland loan the Association paid only $500 in cash, 
$1,000 was represented by a full paid men1bership (dis tin· 
guished from loan certificates) and $8,5000 was represented by 
loan certificates. 
The resolutions of the Board of Directors approving both 
loans closed with this sentence.,' Loan payable from first funds 
available". (Depositions, page 101.) 
C. 1\L Baylor furnished the lun1ber and 1nillwork for the 
property of the Association of National Investigators, and his 
bill therefor an1ounted to approximately $2,800. He accepted 
all of said certificates aggregating $7,000 and issued his check 
for that amount . 
. He still holds said certificates and clain1s that the full 
amount of $7,000 with interest at the rate of six per cent per 
annum from January 1, 1935, is clue him. 
Said certificates represent a part of his capital and all 
taxes assessed or assessable on his capita'l have 
page 46 ~ been paid. -
Baylor had never had any similar transaction 
with the Association aud acted on information conveyed to 
him by W. J. Hunt. · 
"\V. J. Hunt was an officer of the company which acted as 
general contractor in the erection of the building. He nego-
tiated with Stanworth on behalf of the owner in securing the 
loan and was informed by Stanworth that the loan would be 
made if certificates in the sum of $7,000 'voulcl be accepted. 
Stanwort}:l told IIunt that the certificates would be taken up 
as soon as the Association got that n1uch money in hand. 
(Depositions, page 65.) Hunt conveyed this information to 
Baylor and Baylor, relying thereon, agreed to take the certifi-
cates. (Depositions, pages 68 and 71.) 
The Receiver objects to the admissibility of this evidence 
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both on the ground that Stanworth had no authority to bind 
the Association by such statement and because the admission 
of such evidence 'vould violate the parol evidence rule. 
Conrad Bros., Incorporated, was the general contractor for 
the erection of· the Holland building. He had had several 
similar transactions with the Association and the loan cer-
tificates had always been paid off shortly after the transaction 
occurred. 
~ir. A. E. Conrad, the President of Conrad Bros., Incor-
porated, negotiated with Stanworth for the H'olland l~oan 
and he was told by Stanworth that if he would accept the cer-
tificates they would be paid .off as soon as the Association got 
the money, as they had been· paiq in past transactions. 
Conrad Bros.; Incorporated, accepted the certificates, and 
all of them save $1,500 have been paid. That corporation now 
holds a certificate for $1,500 and clain1s that the amount there-
of, .. with interest at the rate of six per cent per an-
page 47 ~ num from January 1, 1935, is due it. 
Said certificate is a part of the capital of the · 
corporation and all taxes assessed or assessable thereon have 
been paid. . 
The Receiver makes the same objection to this evidence. 
On the first ground the objection is overruled. A.s herein-
before stated, Stanworth, for thirty years, had been the Secre-
tary of the Association, a 1nember of its Board of Directors 
and in charge of its office and handled all negotiations with 
the public. If the Board of Directors had no actual knowl- . 
edge of such transactions, it is legally charged with such · 
knowledge. 
In addition, these transactions took place in 1930 and have 
never been repudiated by the Board of Directors. 
Under these circumstances the Association is in no posi-
tion to deny the authority of Stauworth to n1ake such repre-
sentations. 
So far as the parol evidence rule is concerned, I am of the 
opinion that the evidence is not admissible to vary the tern1s 
of the contract. 
The contracts must stand as written. 
There are, however, several exceptions to the parol evi-
dence rule. One is that parol evidence showing the circurn-. 
stances surrounding the parties at the time of the transactions 
is admissible to aid in the construction of an ambiguous con-
tract, although the .contract is in writing. See Ada.m.s, Payne 
and GleOIVes v. Indu~;na JJT ood P1·eserving Co., 155 Va. 18. 
These contrac~s are ambig·uous. 
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A further fact shown by the testimony is that 
page 48 ~ neither Baylor nor Conrad intended to buy stock 
in the Association and both accepted the certificates 
in lieu of cash. 
Interest at the rate of six per cent per annum has been paid 
each of said claimants through the year 1934, this in spite of 
the fact that dividends on the stock certificates for the year 
1934 'vere paid only at the rate of four per cent per annum. 
Each remittance was accompanied by a letter designating the 
payment as interest. 
Both claimants 1nade dc:nnauds for the payment of the cer-
tificates in 1931 .and frequently thereafter~ These demands 
prior to October, 1934, ''rere 1naae to Sta1nvorth and in Octo-
ber, 1934, demands were 1nade both upon Bailey, the General 
Manager, and Stanworth, and were the subject of discussion 
by the Board of Directors at a meeting held in October, 1934. 
(See depositions, page 75.) 
Stanw·orth testified that the certificates were issued in 
various amounts either because he was so requested by the 
parties involved or for the convenience of the Association in 
the event it might be in a position to take up one or more of 
said certificates before it was in a position to pay the whole 
amount. He could not say which was the specific eeason in 
these two cases. Conrad, Hunt and Baylor all testified that 
they n1ade no such request and under these circumstances I 
hold that the certificates were so issued for the convenience of 
- the Association. 
· ·In each of the above cases the borrower has paid the loan 
in full. / · 
It should be noted that neither of the parties mentioned 
signed a written application for the certificates. 
page 49 ~ The claims under consideration are based on one 
or the other of the contracts hereinafter described. 
Certificates of Ftttll Paid Me·rnbe·rship Gua-ra~nteed by the 
Trust Company. 
The material portions of these certificates read as follows: 
- Face of Certificate. 
''This Certifies that of County of 
State of is a member of the· DE:B,INITE 
CONTRACT BUILDING & LOAN ASSOCIATION of Nor-
folk, Va. and has subscribed for and is the owner and holder 
of Full Paid Shares of stock therein of the par 
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value of ONE HUNDRED DOLLARS per share, amount-
ing to Dollars, for which he has 
paid the full par value thereof. This Certificate is issued to · 
and accepted by the holder, subject to the By-Laws of said 
Association, an~ terms and conditions printed upon the back 
hereof.'' 
''TERI\£S AND CONDITIONS. 
''1st. The holder hereof shall be· entitled to receive divi-
dends at the rate of 6 per cent per annum, payable on the 
first .day of January and July of each and every year this 
Certificate is in force; and if this Certificate be withdrawn 
between eli vidend days the holder shall be entitled to receive 
dividends from the last dividend day until the time of with-
drawal. 
"2nd. This Certificate may'be 'vithdrawn by the holder at 
any time after thirty days, upon. thirty days' written notice, 
and may be called in by the Association at any_ 
page 50 r time after three years, upon payment to holder of 
the par value of each share herein and dividends as 
above set forth, but if withdrawn .any time prior to six months 
from date no interest will be allowed.'' 
I-Iereafter these certificates will be referred to as the ''Old 
Certificates''. 
In 1932 the Association stopped issuing this kind of cer-
tificate and issued what will be hereinafter referred to as 
"Ne'UJ Certificates." 
' 
The new certificates 'vere issued in substitution of ·the old 
certificates in all cases where the owner thereof agreed to such 
procedure. Such as sold were sold on written applications. 
The form of the application is shown by that signed by 
l\1rs. Lena Cohen, which is a.s follows : 
''The undersigned J\rirs. Lena. Cohen of the City of Norfolk 
in the State of Virginia hereby subscribed for 30 full paid and 
.
non-assessable memberships of the par value of $100.00 eac~l. 
in the DEFINITE CONTRACT BillLDING AND LOA.N 
ASSOCIATION, :Norfolk, Virginia, and agrees to pay $100.00 
for each membership and $50.00 for each half membership. 
Memberships may be withdrawn, after six months from the 
date of the certificate, upon such notice, at such time, and 
on such terms as the Boa.rd of Directors deems proper, and 
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the holder shall then receive the withd1·a;wal val·ue.s thereof. 
''This Application, the Certificate of Memberships, the 
Charter and By-Laws of the Association and all 
page .51 ~ Statutes of the State of Virginia for such cases 
1nade and provided constitute the contraet between 
the Association and tnembers. 
"The Trustees of the Associati01~ are hereby appointed the 
true and lawful attorneys in fact of the undersig11Cd to vote 
all memberships standing in her name ou the books of the 
Association at all meeting-s of n1ombers, in the place and 
stead of the undersigned, except when she is pres~nt in per-
son, and the undersig·necl hereby ratifies each and every act 
of her said attorneys in the pren1ises as fully as if person-
ally performed.'' 
The n1aterial parts of the new certificates are as follows: 
"This certifies that of the of 
in the State of is a member of the 
DEFINITE CONTRA.CT BUILDING & LOAN ASSOCIA-
TION, Norfolk, V a. and the owner of memberships 
in said Association full paid and non-assessable, transferable 
only on the books of the Association, upon the surrender of 
this certificate properly endorsed. The holder hereof shall 
receive dividends equal to six per cent per annu1n on the par 
value of memberships and half memberships, payable semi-
annually on the first business days of January and July in 
each year until the mmnberships are withdrawn. 
page 52 ~ Sttch 1ne1nberships or any 11art of a rn.en~bership 
1nay be ttvithdt·au;n, after six 1nonths _f1·om. the date 
hereof, ~tpon s~tch notice, at such ti1ne, and on S1t,Ch tenns as 
the Board of Directors of the .Association deemJ3 proper, and 
when ttvithdraunt the holder shall r~ceive the par value thereof 
including all unpaid dividends thereon. 
"The applicat·ion for this Certificate, the Certificate, Char-
ter and by-laws of the Association, and the Statutes of the 
State of Virginia for such cases made and provided constitute 
the contract between the Association and members.'' 
These cettificates contain no guaranty of any _kind by the 
Trust Company. 
Loan Cert·ificates. 
The purpose of issuing loan certificates and the method of 
operation has been set forth above. The loan certificates 
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were on a form different in color fr01n the so-called., full paid 
certificates. In all other respects they are similar to the old 
certifreates, save as to the second paragraph of the terms and 
conditions on the back thereof. On the loan certificates, said 
paragTaph reads as follows: 
"2nd. The holder of this Certificate shall have the right to 
be paid the par vallte of the shares herein mentioned, with any·. 
unpaid dividends thereon, Oltt of any fttnds in the Treasltry of 
the .Association a1'ailable, in the judg1nent of its Boa1·cl of 
Directors, for that purpose, at such time and place as, in the 
judgment of said Board of Directors, shall be ex-
page 53 t pedient, and for the best interests of this Associa-
tion.'' 
lnstallnwnt Certificates. 
The installment certificates evidenced the sale of stock or 
memberships on the instalhnent plan and 'vere issued in 
various classes. The difference between the various classes 
was in the an1ount of the installment pa.y1nents. For the in-
formation of the Court, I set forth the material parts of the 
certificate, including the terms and conditions. 
"This certifies that of County of 
, State of is hereby constitut~d a 
member of the DEFINITE CONTRACT BUILDING & LOAN 
ASSOCIATION of Norfolk, Va., a body corporate, and is 
entitled to receive Hunch·ed Dollars, subject to the 
following- express 
Terms and Conditions. 
''1st. The holder hereof agrees to pay or cause to be paid 
a monthly installment of One Dollars on each share nmned 
in this Certificate, the same to be paid to this Association-
on or before the twenty-fifth day of each and every month, 
until the Certificate is matured or withdrawn. 
"2nd. The shares in this Certificate shall be deemed to 
have matured when the monthly installments paid in, to-
gether with their earnings and accumulations, shall 
page 54~ make each share worth One Hundred ($100) Dol-
lars, and the holder shall then be entitled to re-
ceive the par value of each share in this Certificate . 
• 
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''5th. ]\{embers not in arrears may withdraw their monthly 
installments at any time after 12 months by first giving thirty 
days' notice in writing to the Secretary at the principa} office 
in Norfolk, Virginia. In case of withdrawal before maturity 
of any share or shares in this Association, the holder hereof 
shall receive the amount of the monthly installments paid on 
such share or sha.res, less a fee of One Dollars per share, to-
gether with interest as cmnputed by the Association. If the 
1nember dies, his personal representative or representatives 
may withdraw this Certificate, if not in arrears, or continue 
it until maturity.'' 
When such a certificate was purchased the Association de-
livered to the purchaser· a. pass book, which contained infor-
mation as to the number of the certificate, the number of 
shares purchased, the Inonthly payments, etc., in the front 
thereof. Then followed blank pages on which the payments 
were noted. 
In the back thereof, there was a contract of indemnity on 
the part of the Trust Company, which was the sa1ue in each 
class of membership save as to the number of monthly in-
stallments required to be paid in order to mature 
page 55 ~ the certificate. That varied because of the variance 
in the installments required. Said contract was 
in the following form: 
''This Indemnity Contract made and issued by the Atlantic 
Trust and Security Company, of Norfolk, Virginia, to 
of State of , in consideration of 
h application therefor, and on the terms, conditions and 
covenants contained therein, which are hereby referred to 
and made a part hereof, binds the said Atlantic Trust ·and 
Security Company, to pay said or h heirs, execu-
_tors, administrators or assigns, upon the withdrawal of any 
shares named in said Certificate No. Series of the 
Definite Contract Building and Loan Association, an amount 
equal to any deficit arising from failure of payments tnade 
thereon and their earnings to equal the withdrawal value of 
such shares, as_ set forth in the table ·on the following page, 
for the month corresponding to the number of monthly pay-
ments having been made on said shares; or if withdrawn 
before periods shown in said table, the earnings shall be com-
puted up to the last period shown; or, par value of such 
shares when Fifty-eight monthly installments of One Dollars 
and a. Half each have been paid on each share in said Cer-
tificate, provided that 58 months shall have elapsed from 
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the date thereof. The balance of the earnings and accumu-
lations of such shares, if any, shall be paid over 
page 56 ~ to the Atlantic Trust and Security Company, as 
they accrue, in consideration of the obligations in-
curred by the said Trust Company in this Indemnity Con-
tract, and be retained by it for its own use and benefit. 
''The Atlantic Trust and Security Company agrees that any 
assignment of said Certificate, if attested by the Secretary of 
the Definite Contract Building and Loan Association, shall be 
valid and binding upon this Company.'' · 
Objections to the Evidence. 
~Iany of the holders of the various certificates offered evi-
dence of representations Inade to them by officials of the Asso-
ciation at and before the time they purchased the certificates. 
These representations were made by Mr. Stanworth and by 
other employees in the office who were authorized to accept 
the n1oney of such parties and to sell the certificates. 
The Receiver objected to the 'admissibility of this evidence 
for the purpose of varying the written contract and also on 
the ground that Mr. Stan worth and the other parties were 
not authorized to speak for the Association. 
The first objection should be sustained and the contracts 
must stand as written. 
However, the contracts are ambiguous and must be con-
strued by the Court, and the parol evidence is admissible for 
the purpose of showing the circu1nstances surrounding the 
parties at the time of the various transactions, in order to 
aid the Court in arriving at the proper construe-
page 57 ~ tion. See AdG!1ns, et als., v. lndia;na Co., 155 Va. 18. 
On the second ground, the objection is overruled. 
J\.Ir. Stanworth and tl1e other parties were in cl1arge of the 
office for the purpose of dealing with the public and did deal 
with the public and did sell the certificates, the effect of which 
is now in issue. 1\Ir. Stanworth was an officer and nYember 
of the Board of Directors. Under these circumstances, I am 
of the opinion that the Association cannot deny the authority 
of such persons to speak for it in connection with the very 
transactions they were authorized to conduct. 
In connection with the matter of withdrawals, which will 
be discussed hereafter, the Receiver has objected to oral 
notices of withdrawal, because the by-laws and the certificates 
themselves required written notice. 
It is a well settled principle of law that when a demand is 
made in a manner differing from the technical requirements 
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of the agreement and the party upon which such a demand is 
made considers the demand and refuses it on other grounds, 
such a party .is held to waive the non-con1pliance with tho 
technical requirernents. 
Iri this case ~Ir. Stanworth testified that for years they had 
accepted and acted on oral requests for withdrawals and never 
required one to be in writing. He further testified that jn 
connection with the oral demands of l\tirs. Cohen and :Messrs. 
Baylor and Conrad he discussed the matter with thmu and took 
no exception to the requests not being in writing. He advised 
them that the requests would not be rnet for other reasons. 
Under these circurnstances, I hold that the oral requests arc 
valid and that the various parties who ruade such 
page 58 ~ requests acquired thereby the same rights they 
would have acquired had their requests been in 
writing. 
Throughout the hearing-s and during the argument, the 
Receiver took the position that parties seeking to withdraw 
acquired no rights thereby, because of the statute quoted 
above and the 1933 an1endmei1t to A.rticle XXVI of the By- · 
Laws. 
Attention is called to the fact that all of the old certificates 
were sold prior to the adoption of the amendment to the By-
Laws, and all, save one for $300 sold to Betty Cohen, were 
sold before the effective date of the statute. · 
Both the statute and the an1endment to the By-lJa~vs, if 
effective, n1aterially altered the contracts between the Asso-
ciation and the various parties, and in1paired the obligations 
of the Association and the rights of the certificate holders. 
I am of the opinion that the amendment to the By-Law is 
invalid insofar as it is sought to be applied against such 
parties and that the statute itself is invalid as to all of them 
save B~tty Cohen. See Citizens Mut~tal Bldg. Assn. v. Ed-
wards, 167 Va. 399. · 
The Old Certificates. 
The first issue that arises in connection with said certificates 
is whether they are evidences of debt or evidences of stock 
ownership. If they are evidences of debts, there are no fur-
ther issues. · 
On the other hand, if they are evidences of stock owner-
ship, then the next issue is what rights, if any, such stock-
holders acquired by notice~ of withdrawal. 
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page 59~ First Issue. 
Briefly stated, the circumstances surrounding the parties at 
. the times of the several transactions were as follows: 
I 
The Association desired money for the purpose of lending 
the same, and the other parties desired to make investments 
under such circumstances that they could withdraw their in-
vestments and receive their money on short notice . 
. None of them wanted to buy stock. In all such cases prior 
to 1932, the Association's representatives told prospective pur-
chasers that they could wi.thdra'v their money on thirty days' 
notice. 
For over thirty years the Association promptly met all 
such requests and save where the amounts sought to be with-
drawn exceeded $10,000, it c}id not even insist on the thirty 
days' notice. 
Another significant set of circumstances are the following: 
The Association "ias authorized by its charter to receive 
deposits and savings, and to borrow money. 
Its By-Laws contained similar authority and permitted it to 
evidence loans by notes, bonds or other obligations. 
Foreseeing the possibility of large demands for withdrawal, 
the Association, by Article XXVI of its By-Laws, sought to 
protect itself by providing t.ha.t it could not be compelled in 
any one month to· pay out on account of withdrawals more 
than one-half of the Association's 11et receipts during that 
month, exclusive of receipts from the sale of bonds and paid 
up 'memberships. 
All its other receipts, which included interest, premiums, 
fines and payments on ins'ta.llment memberships, were subj_ect 
to the demand of withdrawing members. These 
page 60 ~ could reasonably be considered as current receipts 
and current assets of the Association. 
Apparently, what the Association excluded from use for 
such purpose was the proceeds of loans which had to be paid, 
and it put the proceeds of the sale of paid up memberships 
in the same category 'vith proceeds frmn the sale of bonds. 
It seems to have considered both as loans. 
Other details of the circumstances appear in the evidence 
and there is little~ or no dispute about them. It would unduly 
lengthen this report to refer to them in detail. 
As stated above, the certificates themselves are ambiguous 
and they contain many features which are common to stock, 
and many others which are common to loans. 
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They are designated as stock and they provide for the pay-
ment of dividends rather than. interest. The dividends, how-
ever, \Vere at the fixed rate of six per cent per annum. This 
is universally provided in the case of preferred stock, but 
the Association was not authorized to issue preferred stock, 
· nor was there anything on the certificates themselves, or in 
the By-Laws, or actions of the Board of Directors to indi-
cate that such certificates represented preferred stock. 
If they represented common stock, obviously the dividend 
rate could not be fixed in advance, and the stockholders would 
be entitled to dividends based on the earnings, whether more 
or less than six per cent. 
The Receiver contends that the certificates did not limit 
the stockholders to a return of six per cent, but that they }lad 
traded to the Trust Cmnpany their respective 
page 61 r rig·hts to earnings in excess of six per cent in re-
turn for the latter's guaranty of a return at tl1at 
rate, and its guaranty that upon withdrawal they \Vould re-
ceive the par value of certificates with all unpaid dividends. 
It is true that such parties made such contracts, but I 
do not think the certificates sustain this contention of the 
Receiver. They state unequivocally that the holder shall be 
entitled to dividends at the rate of six per cent per annu1n. 
Even if the contracts with the Trust Company had not been 
made, those parties could not have demanded a return greater 
than six per cent and the Association could not have dis-
charged its obligation by paying a smaller -return. 
The certificates expressly provided that the holders there-
of could demand their 1noney on thirty days' notice at any 
time after thirty days from the date of t.he issue, and that the 
Association could. call and pay the certificates at any time 
after three years fr01n the date of their issue. 
These features are practically unknown in stock trans-
actions while they are comn1on in eonnection with loans. 
There has been much litigation dealing with such certificates 
and the Courts have differed in their conclusions. 
The matter does not appear to have been decided specifically 
in Virginia, although the case of Blo~tnt v. IJ!erca;ntile Rwy. 
Co., 115 Va. 6, and Gt·oss v. Bldg . .Assn., 168 Va. 119, 190 S. E. 
298, lend support to the theory that such certificates are evi-
dences of debt. I do not regard either case as speciftc au-
thority. There was no certificate involved in either case. 
_ In the former case the evidence of the obligation 
page 62 r consisted in written entries in a pass book, and the 
Court construed those entries to be a written con-
tract for the repa)'lllent of the money. 
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In the latter case, no certificate was involved, and the 
language of the contract does not, appear· in the 'vritten 
opinion. The decision appears to have been based entirely 
on the representations alleged to have been made to the plain-· 
tiff when he purchased his stock. No question was raised 
as to the admissibility of that evidence. 
The Supreme Court of Georgia, in Cashen v. Southern 
Mutual Bldg. rind Loan Assn., 41 S. E. 51, dealt with facts 
almost identical with the facts involved in considering the 
claims of the holders of the old certificates. They ·w~re also 
more nearly similar to the claims of the holders of the loan 
certificates than the facts in any other case .which I. have 
found, or which has bee~ called to my attention. Cashen held 
a certificate, of which the follo,ving i.s a. copy:. 
'' 'Southern :Niufual Building and Loan Association of At-
lanta. This certifies that T. V. Cashen, J·r., of Jacksonville, 
state of Florida, is a stockholder of the Southern 1\futual 
Building and Loan Association of Atlanta, Ga., and has sub-
scribed to, and is the owner and holder of, six and one-half 
shares of fully paid stock, class D, of the par value of one 
hundred dollars per share, for which six hundred and fifty 
dollars has been paid. This certificate is issued to and ac-
cepted by the holder hereof upon the terms and 
pag-e 63 ~ conditions set forth in the by-laws of said asso-
ciation. Given under the seal of said association, 
at Atlanta, Ga., this 17th day of November, 1896, (Signed) 
Henry L. Atwater, V. President, H. P. Willia~ns, Secretary.' '' 
"Upon this certificate was printed.the following words: 
'' 'Fully paid stock shall be sold for one hundred dollars 
per share. This stock shall bear a seven per cent guaranteed 
dividend, payable three and one-half per cent semi-annually. 
This stoc~ can be 'vithdrawn at any time after one year from 
the date thereof,. under the usual conditions of withdrawn!, 
upon giving sixty days' notice in writing to the home office, 
and the holder shall be entitled to receive· one hundred dol-
lars per share thereon; the dividends having been paid 
previously. In consideration of the guaranteed dividend of 
seven per cent, the purchaser waives all participation in fur-
ther profits, and agrees to accept the face value of the stock 
upon withdrawal. The directors may require any certificate 
to be withdrawn after three years.' " 
' 
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He claimed to be a creditor even though he had not given 
notice of withdrawal. The Court held hin1 to be a creditor, 
and in its opinion used the following language: 
"It was thereupon insisted that Cashen n1ust be a stock-
holder, because he had the right to vote his stock in the meet-
ings of the association. This depends, at last, upon 
page 64 ~ whether he was a. shareholder or not. It will be 
noticed that his certificate does not, in terms, con-
fer any voting privilege or rig-ht. It evidences his true re-
lation to the association whatever that was, and does nothing 
more. If this relation was that of shareholder, the by-law 
from which we have just quoted applied to him. If he was not 
a shareholder, it did not. It~ existence, therefore, adds noth-
ing to and detracts nothing from the argument on either side 
of the question. 
"It was urged that Cashen's claim against the association 
could not be treated as a debt, for the reason that it had 
no fixed maturity. Under the by-laws it was within the power 
of the association to mature his clailn, at its option, at any 
time after the expiration of three years, or it was the right 
of Cashen, at any time after the expiration of one year, on 
sixty days notice, to demand payment of his certificate. It 
will not do to say that a demand is not a debt merely because 
the time of its payment depends upon stated contingencies; 
nor is it fair to Cashen to defeat his claim as a creditor be-
cause he failed to give the sixty days notice required by the 
by-law. This he could not possibly have done, because very 
soon after he received the stock the assets o£ the association 
were placed in the hands of receivers. Surely it 'vould never 
do to hold that, because Cashen was thus prevented from 
exercising the right given him by his contract, his 
page 65 ~ true relation to the association was, without fault 
or negligence on his part, completely altered, and 
that, as a consequence, he \Vas placed in a position less ad-
vantageous than he otherwise would have occupied. 
"It was also urged that as the claim of Cashen was pay-
able only out of particular assets, to-wit, not exceeding one-
half the premiums paid in monthly by borrowing· members, 
unless by consent of the directors a greater portion of such 
premiums could be thus appropriated, he could not be re-
garded as a creditor, without sho,ving that at the time of 
demanding payment the assets derivable from the source in-
dicated were on ha.nd, and ready for disbursement. vV e can-
not assent to the correctness of this contention. A claim 
payable out of particular assets when realized is none the 
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less a debt because at a given time such assets may not 
actually be in the debtor's hands. A creditor in this position 
simply holds a demand, with conditions as to the 1nanner in 
which it is to be discharged. \Ve are prepared to admit that, 
if the association had remained a going COilcern, Cashen could 
not, even after the expiration of a year, and after giving the 
required notice, have maintained an action at law for the re-
covery of his claim or debt without showing that a.t the time 
of bringing suit there actually was in the eompany's treasury 
enough from the sources indicated to pay him in 
page 66 ~ full. But it is, 've think, equally true that he might, 
by instituting a proper equitable proceeding, have 
obtained a decree impounding assets liable for the payment of 
his certificate until enough for this purpose could be realized 
by the association. He \Vas, at the time of entering into the 
contract evidenced by that certificate, either a creditor, or he 
was not. If a creditor, the suspension of business by the asso-
ciation whether voluntary or enforced, could not change his 
relation to it. If he began as a creditor, he remained -one to 
the end; and, when a court of equity undertook to wind up 
the business and distribute the assets of the association, 
Cashen was entitled to be dealt with from the standpoint fixed 
by his Contract.'' 
See also Barrynwre v. J(etnp (C. C. A. 9), 69 Fed. 335; 
Intertnountain B·UtilrlinlJ & Loan Ass. v. Galle,qas (C. C. A. 9), 
78 Fed: (2d) 972, 980, 981; In ~·e Nation-al Building <t Loa;n & 
P~·ovident Asso. (Del.), 107 At. 453, 456, and Harris v. Build-
inlJ .A.sso., 148 So. 489. 
For the opposite Yie'v see "H'hite v. Wogaman, 54 Pac. (2d) 
793. 
While in this last case the Court decided that the Claimant 
was not a creditor its decision seems to have been based on 
the ground that the statutes of that state did not permit 
a.n association to borrow fr01n non-members. But for that 
statute the Court may have reached a different conclusion. 
Following the foregoing authorities, I report 
page 67 ~ that the parties who held the old certificates are 
creditors, and are entitled to payment pro rata 
with the other creditors. 
A list of the holders of such certificates and the an1ounts 
held by them will be found in the .exhibit hereinafter referred 
to, and it is necessary at the time to refer only to one party. 
lVIrs. Gertrude A. Baker held old certificates evidencing 
her ownership of twenty shares and she still holds the actual 
certificates. It appears from the evidence, however, that in 
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1933 the Association explained its situation to all of the hold-
ers of such certificates and requested them to exchange their 
old certificates for ne'v certificates. 
In response to that request, lVIrs. Baker agreed in writing 
to accept the -proposal and authorized the Association to pre-
pare twenty shares of new stock to be exchanged for her 
old stock. It appears without contradiction that the new 
stock was issued and dividends thereafter paid on the same 
and accepted by 1\irs. Baker. 
Under these circumstances, I report that ~Irs. Baker, not-
withstanding the fact that she actually holds the old certifi-
cates, has voluntarily and for a valid consideration ag-reed to 
exchange it and she should be treated as a holder of the new 
certificates. 
The holders of all the old certificates have received divi-
dends at the rate of six per cent per annum up to and includ-
ing January 1, 1934. On July 1, 1934, and on January 1, 1935, 
they received dividends at the rate of four per cent per an-
num. 
Therefore, if n1y report in this respect be sus-
page 68 ~ tainecl, they are entitled to the face amount of their 
respective old certificates plus two per cent inter-
est for the calendar year 1934, and plus interest at the rate 
of six per cent per annun1 from January 1, 1935, until paid. 
Second Issue. 
As stated above, it will be useless for the Court to deal 
with this issue unless it overrules n1y report on the first issue, 
but inas1nuch as that is a possibility, I think it will be of help 
to the Court and the parties if I cover this issue no"\v. 
In the Gross case, su.pra, the Court, in construing the stat-
ute, which is also quoted above, said: 
'' (1-3) The clear i1nplication .fr01n the lan,guage 'li!Sed in 
the stattde is that 'in the absence of an e1nergency prevent'ing 
the 1Jaynwnt of w-ithdrawals in the 'Usual course, then the 
shareholde1· is not prevented frorn establishing a debtor-cred-
itor relation. As long as a member continues his payments 
he is a shareholder, but when he voluntarily ceases to make 
them and requ.ests th_at he be allowed to withdraw the 'money 
he has paid in, he then has exercised an option g·ranted hin~ 
of t'l·ansfe,rring his status frorn that of a stockholder to that 
of a creditor, p1·ovicled the withd1·awals can be paid in the 
usual co~trse and no wmergency exists. The stat1~Jte contem-
·plates a chmz~qe in the staftts of a nw1nbe1·. Af3 long as no 
'outside creditor'' is prejudiced, ce1·tainly an associa,tion 
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which~ thro~tgh o·ne of its officers, vnduces one to become a, 
nW'IJ~ber under the t·ep'l·ese'J·~tation that he can with-
page 69 ~ draw at any tinte, is not in a positi01t tQ object to 
lllis withdrawal .. The ve1·dict in favor qf the plain-
tiffs in this case is conclusive that they ~vere ass~tred by the 
secretary of the defendant that they would be pennitted to 
withdraw their rnoney at any time 'upon 30 days' notice. 
'' ( 4) The. defendant here is solvent. It has creditors, but 
n_o c1·editor is here objecting to the withdrawal by the plain-
ttffs. In fact, the creditors knew before they beca·me S1tcl'b 
tha.t withdra'lvals, like the one SO'lt,ght he·re, wo~tlcl be made 
jro1n ti1ne to tinte. They had knowledge of the statute and 
the by-laws. The by-laws authorized the defendant to per-
mit withdrawals. They also had knowledge of the general 
custom and plan of the building and loan association to allow 
withdrawals. Therefore, it is immaterial whether plaintiffs 
be called stockholders or creditors. If they are the former, 
then they enjoy not only the benefits of an ordinary stock-
holder, b·ut they also are expressly granted the a.ddlition.at 
right to te1·ntinate that relation, ttpon notice, and to withdraw 
the 'IJWney paid on the stock.'' 
As I have stated above, I do not think the statute can 
change the rights of any of the parties, with the possible ex-
ception of Betty Cohen. In my opinion, it, considered with 
the facts shown, does affect her right of withdrawal. 
Even if it applied to the remaining holders of the old cer-
tificates, I do not think it would affect their rig·hts 
pag·e 70 ~ of withdrawal, which were defined in the case of 
.A:'Itdrews v. Bldg, Assn., infra. 
The statute recognizes the right of withdrawal and its en-
forceability in the absence of an emergency, and the decision 
in the Gross case calls attention to that fact. 
It prohibits stockholders, in an emergency, from convert-
ing their status from that of a stockholder to that of a credi-
tor, but it does not even purport to take away the rights ac-
quired by a notice of 'vithdrawal as against stockholders who 
g·ave no such notice. 
1\!Ioreovcr, it may well be doubted whether at the time of 
Betty Cohen's notice the Association was facing such an emer-
gency as was contemplated by the statute. 
It had faced mnerg-encies it is true, but it had proved that 
it was able to meet those en1ergencies, because it borrowed 
sufficient 1noney to take care of the immediate demands and 
'vas able to pay the amount borrowed in full. Its financial 
situation at various periods is shown on page 8 of this report · 
and on page 153 of the depositions. 
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At the time of the appointment of the Receiver it was in-
. debted in a comparatively small amount. It has since paid 
all kiiown debts about which there was no dispute. Aside 
from the claims of the holders of. old certificates to be con-
sidered as creditors, the only known debt asserted is the clahn 
of ].{essrs. Baird, White and Lanning. 
In the Gross case, the Association involved had outstand-
ing at the time of the plaintiff's demand bonds in 
page 71 ~ the an1o~nt of $806,100, which were past due, yet 
the Supreme Court held that it was not facing such 
an emergency as ,was conten1plated by the statute. 
We are not dealing· with a legal demand for payment of 
the amounts due by reason of the demands for withdrawal.. 
Suits for such purposes could not be n1aintained without show-
ing that the money out of which the Association could be 
forced to meet such demands was on hand. 
As said by our Court, it 'vas the duty of the Association 
to set aside a fund to meet dernancls. This was not done here, 
and it may be that in a suit of the kind mentioned, the action 
could be n1aintaincd by showing that had the Association per-
formed its duty in that respect sufficient funds would be on 
hand. It is unnecessary to pass on that question. 
The issue here is what rights, if any, the stockholders who 
gave notice of withdrawal acquired as against stockholders 
who gave no such notice. 
That has been specifically decided by our Supreme Court in 
the case of Andrews v. Building Association, 98 Va. 445. Be-
fore quoting· from that case, I desire to call attention to the 
Receiv~r 's contention, based on Colin v. Well ford, 102 Va. 
58. 
He contends that no rights were acquired by demands for 
withdrawal because of the insolvency of the Association. The 
same contention was made in that case, and the· Court so held, 
but there is a vast difference between the two cases. 
In the reported case, the ·Court ,held that as a matter of 
fact the Association was insolvent when the de-
page 72 ~ mand for withdrawal was made. 
In the case at bar, the Association was solvent 
when the demands for withdrawal were made, and the Court, 
in Colin v. Well ford, held, in effect, that if the notice of ·w-ith-
drawal had been perfected while the· Association was solvent, 
the withdrawing· stockholders should have been paid. It saicL 
on page 588: 
"Appellant had perfected his notice to withdraw, and, if 
the association could be treated as a going concern, he should 
have been paid the full withdrawal value of his certificates." 
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Even in the darkest days of the Association's affairs, when 
it was in desperate need of money, it 'vas considered solvent 
both by its Board of Directors and its creditors. This ap-
pears from the minutes of the meeting of the Board of Di-
rectors held on October 31, 1932, at which representatives of 
the banks which held its obligations were present and took 
an active part. 
The Andrews case was a general creditors' suit by a stock-
holder suing on behalf of himself and other stockholders, 
seeking to recover the value of his installment shares in the 
Association, after he had given notice for withdrawal. 
At the time of his subscription, the by-laws limited the the 
sources fro1n which withdrawals could be paid. The funds 
available fron1 these sources were not sufficient to pay the 
plaintiff the value of his stock at the tiiue he gave notice of 
withdrawal, nor thereafter, and according to the al-
pagc 73 ~ legations there would never have been sufficient 
funds for that purpose. 
The trial court sustained the demurrer to the bill because 
it showed that the funds to ivhich the plaintiff had recourse 
were not sufficient to pay his clain1, and the1~efore he had no 
right of action. This was reversed by the Supreme Court and 
in its opinion it determines the status of a withdrawing mem-
ber of an Association. 
The following are excerpts from the opinion: 
''lie has no right of action against the company until a 
fund accrues out of which, in accordance 'vith the charter 
and by-laws of the c01npany, his debt should be paid; and, 
as it appears from the avern1ents of this bill that no such 
fund existed at any time in this case, it would seem that the 
right of action has never accrued to him as a creditor. * * >:il" 
"In support of the position that a withdrawing member 
has not lost all of his right or interest as such in the associa-
tion, there are numerous decisions, and the authority of re-
spectable text-writers. . 
" 'The rigl1t of men1bers to presently withdraw deposits 
is practically .}in1ited to funds on hand. And the withdraw-
ing member n1ust show that there arc funds for that purpose 
before lw can enforce his demand, but it is a.n abuse of dis-
cretion, for the rli1·ectors to invest the entire fun,ds in real es-
tate so as to leave none applicable to the payment 
page 74 ~ of withdrawing n1embers, and thus defeat their 
rights. \Vhen notice of withdrawal is g-iven the 
association, it should arrange the disposition of its receipts 
so as to 111eet its payments when due. \Vhile the right to with-
draw is only grantable out of funds desig11ated fo1~ that pur-
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pose, it is not intended that rightful lack of funds shall de-
feat the right as ag·ainst the members. So, ·if the association, 
is solvent, ancl a. 'IIW'Inbe-r gives notice of w·ithdrawal, and the 
notice had 'lna.tu,-red befot·e the associatiiJtn is being WO'UJJ'ld ttp, 
he is enti.tled to be paid mtt of the assets, after outside C'redi-
tot·s, in priot·-ity to those nw·mbe·rs who had not given notice, 
notw-ithsta.nding the fact that after he had given the notice 
there we·re no fu.nds fot· pay?nent. The intention of the rule is 
to prevent the application of the funds to withdrawals to 
such au extent that its operations "rill be crippled; and when 
it winds up, the reason of the rule does not apply, which 
readily defeats the application of the rule itself.' Thompson 
on Building Associations, Chapter 8, Section 13. '' 
''In Sibun v. Pearce, L. R. 44 Ch. Div. 354, Lindley, L·. J., 
says of the position of one who has given notice of withdrawal 
but has not received paytnent, 'that he is not an 
pag·e 75 ~ ordinary creditor is plain. He cannot come into 
competition with outside creditors. On the other 
hand, as between hintself and the continu.ing tncm.bers, he is 
entitled to be paid the am.ownt due to hi1n before they cart di-
vide the assets. lu, that sen-se he is a creditor, tho'ltgh he can-
not take pa-rt i'l'l- the affai'rs of the society.' " 
All of the holders of old certificates who gave notices of 
withdrawal gave them a long time before the insolvency of 
thP. Association occurred and all of said notices had matured 
before the appointn1ent of the Receiver. 
On the streng·th of the Court's decision quoted above, which 
has never been overruled or modified, I report that all of 
the holders of the old certificates who gave such notice are 
entitled to be paid in full before any of the other holders of 
said stock 'vho did not give such notice are entitled to any 
part of the assets of the Association. Their claims are, ho,v-
ever, inferior to the clain1s of the parties who are ultimately 
held by the Court to be creditors. 
The· by-laws do not prescribe the order of payn1ent and 
in the absence of such a provision, I repo1·t that as among 
thmuselves, the stockholders who gave sucl1 notices are en-
titled to payment in the order in which their notices were 
given. 
A list of such parties, with the dates of their respective 
notices, 'vill appear in an exhibit to be hereinafter referred 
to, and it is necessary to refer at this time to only two of 
them. 
page 76 ~ The date on which Lena Cohen and Betty Cohen 
gave notice of withdrawal does not appear in the 
evidence. They attempted to fL~ the time with reference to 
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the date on which the payment of dividends was stopped and 
with reference to the date on which they testified. 
The first failure to pay a dividend occurred 011 July 1, 1935 . 
.According- to their own evidence, their notice could not have 
been given before January 1, 1936, as that fixed it at a time 
shortly after two dividends had been n1issed. To attempt to 
fix the date would be a mere guess, but I think from the evi-
dence that it is clear that the demand was made between Janu-
ary 1, 1936, and July 1, 1936. If there is any conflict between 
their rights and the rights of other 'vithdrawing members 
by reason of the date of the demands, I report that their de-
nlands should be considered as having been made on July 1, 
1936. If they made them earlier, the burden is on them to 
prove it, and they have failed to do so. 
Before leaving this phase of the case, I desire to say that 
'vhile I have held that oral notices were effective, I find from 
the evidence, and so report, that Betty Cohen and Lena Cohen, 
in addition to the oral notices gave written notices of with-
drawal. They so testified positively, and it has not been de-
nied. 
New Ce-rtificates. 
The vast n1ajority of the new certificates were issued in 
exchange for old certificates. Such of then1 as were sold were 
sold on the strength of written applications similar to that 
signed by ~Irs. Lena Cohen quoted on pages 15 and 16 of this 
report. 
In the application, it was stated that after six 
page 77 ~ months from the date of the certificate member-
ships nught be withdrawn upon such notice, at such 
tin1e and on such terms as the Board of Directors deems 
proper, and the holder should then receive the withd-rawal 
val~tes thereof. The certificates themselves provided that 
upon withdra,val such parties should receive the par value 
thereof, but the application and the certificate were expressly 
made part of the contract. 
Regardless of what such parties thought, they are bound 
by their written contracts. 
There is nothing contained in said contracts which is com-
mon to a debt in the ordinary sense of the word, except that 
the rate of the return was fixed at six per cent per annum. 
The holders were given no right to demand payment at any-
fixed time. Their rig·ht to 'vithdraw was dependent entirely 
on the judgment of the Board of Directors to be. thereafter 
exercised. 
Some of said parties have given notice, hut the Board of 
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Directors has never determined that the conditions permit-
ting compliance 'vith such notices existed and there is noth-
ing in the record to show that such conduct on the part of tho / 
Board was unjustified. 
I therefore report: 
(a) The holders of the new certificates are not creditors t 
(b) They acquired no rights by their notices of withdrawal; 
(c) They should be treat~d as stockholders in the strict sense 
of the word, and are entitled in the distribution of the assets 
to the value of their stock represented by the assets remain-
ing after payment to creditors and payn1ent to 
page 78 ~ n1embers who gave notice of withdrawal. 
'l'he holders of such certificates 'vill appear on an exhibit 
to be hereafter discussed. 
Loa·n Certificates. 
Whether the holders of these certificates are creditors or 
stockholders is a 1nore difficult question, because of the lan-
guage in the certificates, and it is necessar)r to rely more on 
the facts and circumstances surrounding the parties at the 
times of the transactions. 
-The holders of these certificates were not investors and 
did not accept the certificates fqr the purpose of becoming 
investors. Their dealings were really with the borrowers 
rather than the Association. The certificates were accepted 
in lieu of cash then due and paj'able, and according to the 
resolutions of the Board of Directors said certificates were 
payable out of the first funds available. 
The .Association itself considered the certificates as be-
ing on a different basis from the regular full paid nlcmber-
ship certificates. They were on c}ifferent forms and were car-
ried on the ledger of the Association under different head-
ings. 
Throughout the entire time when such certificates were is-
sued the Association, without referring the matter to the 
Board of ~irectors, called such certificates and paid then1 
whenever cash was on hand. 
When such certificates were issued, unless the amount 6f 
each certificate was specified by the holder thereof, thev were 
1nacle in such denominations as the Association 
page 79 ~ might elect, and where n1ade on the election of the 
,Association, they were made in small denomina-
tions for the convenience of the Association in paying them 
off. 
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In this particular case, t4e holders did not specify the de-
nominations and the Association made its selection. I find as 
a fact and report that they were divided up by the Associa-
. tjon for the purpose of ena·bling it to pay them ·off one or 
more at the time. 
The most sig·nificant feature of the transactions was in 
the payment of interest. 
vVhen dividends were paid on the old certificates, the .As:. 
sociation made a special deposit for that purpose and all pay-
ments of dividends were made from that special deposit. It 
IJ.Sed special checks for the purpose and such checks were 
accompanied by a me1norandun1 showing that the checks rep-
resented dividends. 
In the case of the loan certificates, payments were made 
from thP. general funds of the Association out of its general 
account and by the san1e checks it used in all its business af-
fairs save .for the payment of dividends. The checks were 
forwarded with letters, in which the checks were referred to 
as being mailed in payment of ''interest''. 
Debts bear interest .. The income from stocks is paid by 
dividends dulv declared bv the Board of Directors. 
Another very significa;1t feature is that during the year 
1934, when dividends o1i the full paid certificates were reduced 
to four per cent, the Association continued to pay interest 
on the outstanding certificates at the rate of six per cent. It 
thus appears that all parties considered the loan 
page 80 ~ certificates as debts. I report that they are debts 
and that the holders tl1ereof are entitled to pay-
n1ent pro rata with the other creditors of the face amount of 
said certificates, with interest thereon fron1 January 1, 1935, 
at the rate of six per cent per annum until paid. The holders 
thereof and the an1ounts thereof will be shown on an exhibit 
hereinafter referred to. 
If the Court should overrule 1ny report in this respect, it 
will then be necessary to consider the rights acquired by the 
holders of said certificates by reason of their demands for 
withdrawal. · 
The language used on the certificates concerning with-
drawals appears on pages 16 anc117 of this report. 
It clearly appears from the evidence that the holders of 
these certificates 1nacle repeated demands for withdrawals in 
1931, and frequently thereafter. "Thile the Board of Dhec-
tors of the Association never determined in its ju~lgment that 
it was for the best interest of the Association to meet the de-
n1ancls, it was its duty to. do so. See And·rews v. Associa.tio·n, 
S1.lpra.. In 1931, so far as the evidence shows, the Associa-
tion was in no difficulties· and could have 1net the demand~ .. 
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Had the Board performed its duty as laid down in the .An-
drews case, these certificates would have been paid. I do not 
think the Board of Directors, by its failure to perform its 
duty, could defeat the rights of these parties. I therefore re-
port that when they gave notice of withdrawal they acquired 
the sa.nw rights that the holders of the old certificates ac-
quired when they g·ave sin1ilar notices, and are en-
page 81 ~ titled to paynwnt after t4e creditors but before the 
holders of any classes of stock who gave no no-
tice of withdrawaL In the event the assets of the Associa-
tion are not sufficient to pay then1 in full, they are entitled to 
payment in the order of their den1ands with relation to the 
demands of the holders of other certificates. 
Installnwnt Ce·rtificates. 
The 1naterial portions of the conti·acts represented by the 
installn1ent certificates appear on pages 17 and· 18 of this re-
port. There is nothing in said contracts from 'vhich the rela-
tion of creditor and debtor can be established, and I report 
that the holders of said certificates are not creditors. 
The fifth paragraph of the terms and conditions, however, 
gives the holders of such certificates the right to withdraw 
monthly instalhnents at any tin1e after twelve months by 
giving· thirty days' notice in writing, arid provides that in the 
case of 'vithclrawal before maturity the holder shall receive 
the mnount of n10nthly in~tallments paid on such share or 
shares, less a fee of $1.00 per share, together 'vith interest. 
This is substantially sin1ilar to the provisions governing· with-
drawals as set out in the old certificates, and I report that 
such of the holders thereof as were not in default and as gave 
notice of withdnnval are entitled to be paid after the cred-
itors and before any payn1ent to the stockholders who gave 
no notice of withdra\va.l. They should participate with the 
holders of the old certificates and the holders of the loan 
certificates ~u the order in which the §ieveral notices were 
given. . 
page 82 r ·A list of the holders of the installn1ent certifi-
cates tog·ether with the dates of the notices of \vith-
drawal will appear on an exhibit to be discussed hereafter. 
SECOND INQUIRY. 
Borrowin,q Me,mbers. 
I return herewith as a part of this report the Receiver's 
Exhibit "A.", which is fully described on page 247 of the 
- depositions. According to that description, it shows: 
L. Cohen and B. Cohen v. G. R. Swink, Receiver, etc. 91 
(a) A complete record of all loans made on the regular 
Building and Loan Association plan. 
(b)· The date and amount of the loan .. 
(c) Advances n1ade by the Association for taxes, insurance 
premiun1s, repairs, etc., on the property pledged as security 
for the loan. 
(d) The dues paid in and dividends credited. 
(e) An appraisal of the security Ina de in April, 1936, by 
S. G. L. Hitch and Barton 1\iyers, Jr. 
Hitch and 1\iyers were not produced as witnesses, but the 
value of the security is not 1naterial at this time. Substan-
tially, the loan transactions were as follows: 
A borrower to 'vhom a loan for a number of shares of the 
par value of $100 each to equal the muount of the loan. He 
executed a bond for the repayment of the loan or. the per-
forinance of other conditions and a deed of trust on real es-
tate, and, in addition, pledged his certificate as security for 
the loan. 
He then made payments of monthly installments 
page 83 ~ in an amount sufficient to cover the dues on the 
stock for which he subscribed, the interest and 
prmuium, and fron1 time to time was creditPd with dividends . 
.As shown by Exhibit ''A", there are a larg·e number of 
cash loans which have not been paid. The receiver contends 
that the borrowers are still liable for the full amount of their 
debt, and that he is entitled to demand, and if possible collect, 
payment thereof, immediately, and failing eollection to cause 
a foreclosure of the real estate and a sale of the stock cer-
tificate. 
He admits that the borrower is entitled to credit for all 
sun1s paid in except the dues on the installn1ent stock. 
He further admits that when the debt is discharged in full, 
such borrower is then entitled to receive such dividends as are 
applicable to his stock holdings, after all prior claims have 
been paid. 
The borro,vers contend, on the other hand, that their re-
spective debts should be credited witl1 all sums which they 
have paid, and that they should be held liable only for the 
balances then remaining due. 
Son1e of said borrowers have made pay1nents since tho ap-
pointment of the Receiver. I report that they are entitled to 
credit for all such payments but that they are not entitled to 
l1avo credited against their respective debts the dues paid by 
them prior to the appointment of the Receiver. 
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It is necessary to consider the language of their 
page 84 ~ contracts. These varied from time to time and the 
evidence does not show the nature of the contracts .. 
However, no borrower has appeared and the Receiver has 
submitted to me two forms of deeds of trust and bonds in 
use by the Association, and I have designated them as Com-
missioner's Exhibit Nos. 1 and 1-A, and 2 and 2-A, respec-
tively, and I return thcn1 here,vith as a part of 'this report. 
Exhibit 1-A is a form of bond. An exa1nination of it dis-
closes that the obligor binds hhnself to pay to the Associa-
tion a fixed su1n of n1oney. 
The conditions of the bond, so far as material, are as fol-
lows: 
The bond is discharged by the payment of the debt, with 
· interest thereon, or by the payment of interest, premiun17 
dues, fines a11d other charges, until the stock should have 
been matured to the par value of $100. When that should 
occur, the debt would be discharged. 
The conditions further provide that if the borrower should 
desire to pay the loan before the maturity of the stock that he 
should be entitled to a credit of such an amouilt paid on ac-
count of dues as should represent his just interest in the As-
sociation as a shareholder after deducting all · losses, th<~ 
amount of the credit to be determined by the Board of Di-
rectors. 
Exhibit 2-A is th-e bond which 'vas in later use. It does 
not contain any reference to any credit by reason of the pay-
n1ents on account of dues in the event of the pay1nent of the 
loan before maturity. It will be noted that the privilege of se-
curing such a credit in connection with the earlier 
page 85 ~ bond was given only in the event the loan was paid 
before the maturity of the shares. 
A borrower occupied a dual relationship. Under one he 
was a debtor; under the other a shareholder. 
He owes the debt and he 'vill be entitled to the stock when 
the debt is paid. 
To allow him credit for the dues paid would result in his 
receiving full payment from an insolvent Association-pos-
sibly to the prejudice of the creditors, and ce~~tainly to the 
prejudice of sha reholclers who had not borrowed. 
Such borrower should be charg·ed with the full amount bor-
rowed, with interest thereon fro1n the. date of the loan. Against 
the debt, he· should be credited with all payments made on 
acqount of interest, premium and fines, but should not be 
credited with the amount paid by way of dues. 
If this ruling is not followed, it will result in great hard-
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ship and possibly in losses to the Association. It is entirely 
possible that if the carrying· charges can be reduced by allow-
ing sonw credits the debtors can make the reduced payments 
and eventually wipe out the debts. If such credits can be 
allowed some debtors may be able to pay the balance in full 
and some of the claims which are doubtful may be compro-
mised. 
In ah equitable proceeding the harsh legal rule should not 
be followed if it can be relaxed in justice to all concerned. 
See 11'hite v. Bldg. Assn., 22 Gratt. 233. 
In Young v. Bldg . .Assn., (W.Va.) 38 S. E. 670~ 
page 86 ~ the Supren1e Court approved an arrangement 
n1ade by the Circuit Court, which was substan-
tially as follows: 
It directed that the debtors be allowed credit for the esti-
n1ated value of their stock and that settlemont be made on the 
balance shown to be due. Such a settlmnent was without 
prejudice. The right was reserved to the Association to col-
lect any deficit in the esthnated value of the shares, and the 
right was reserved to the debtors to receive the surplus if the 
estin1ate should prove too lo,v. On this point, the Supreme 
Court said: 
''The Court was not bound to do this until a final realiza-
tion of tl1e assets; but smne courts have,held that in view of 
the hardship and increased expense of settlement which may ' 
result from requiring· the borrower to pa.y back all he re-
ceived, without credit for dues paid, leaving him to final dis-
tribution for a return of the excess of his payments over 
what is really due from hhn, wherever practicable, it should 
be ascertained what the receipts, profits, and losses have been, 
what its liabilities, what its available assets, and what, a·c-
cording1y, is the present value of every share, and credit it 
on tlw borrower's debt in respect of his shares, charging him 
with l1is debt and interest, reduced by partial payments of 
interest and pren1ium. * * * Of course, the valuation of the 
stock is only approxhnate. Should it tul'n out la.tter that the 
stock is worth more, the stockholders will get the 
page 87 ~ benefit of" it by further decree. I see no error in 
the principles of settlmnent adopted by the cir-
cuit court.'' 
The assets of the Association are such that it \vill be a very 
difficult matter to estimate the value of the installment shares 
pled~·ed for such loans, and following such r)rocedure may 
result in some injustice to the other shareholders. However, 
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the injustice, if any, is apt to be small. The collection of 
the debts will be difficult in any case and if this arrangement 
can be made and results in securing payment of any sub-
stantial number of the loans in full and in favorable conl-
promises of others, I think the interest of all concerned will 
be promoted. 
The estin1atcs should be conservative. 
I i.·econ1mencl such procedure but I call attention to. the 
fact that no esthnate can be n1ade until the Court finally de-
termines who are creditors and the amounts of their claims, 
and the rights of the stockholders who have given notice of 
withdrawal. 
I deem it necessary to ·report specifically on two loans se-
cured by stock or 1nembership certificates but not secured 
on real estate. 
The two parties involved are Irnw F. Veazey and The 
IIelp.ing Society of the Baptist Tabernacle. Each held old 
certificatP.s of the face value of $600. Each, in response to 
the request of tho Association, surrendered the old certifi-
cates and accepted new certificates. 
Thereafter each dmnanded withdrawal and their demand~ 
were refused. 
page 88 ~ The Association lent to each of them $180, for 
which notes were given secured in ~ach case by 
the new certifica tcs as collateral. 
Apparently those parties claim that their contracts should 
be rescinded, that they should be relieved of the payment of 
all int«west 0 on the n1oney borrowed, and that thev are en-
titled to $420. each, with interest, on the theory that they are 
creditors. 
0 I report that their clain1s are not sustained, that each of 
then1 should be treated as holders of the new certificates and 
as debtors. The Heceiver is entitled to collect the debts from 
each of thmn by legal action, if necessary, and is entitled in 
the event of their failure to pay to sell the certificates. 
01nission. 
In dealing with the old certificates, I failed to call atten-
tion to the claim of 1\irs. :fii[amie ~1cPherson. She holds old 
certificates of the face value of $1,200 and claims, first, that 
she is a creditor, and, second, that if she is not a creditor she is 
entitled to the status of a 'vithdrawing stockholde1-. 
The previous part of this report indicates that I think she 
is entitled to the status of a creditor. If not entitled to that 
status, then I n1ust detennine whether she is entitled to the 
status of a withdrawing· shareholder. · 
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It appears that her shares were at one time transferred to 
her daughter, !\:Irs. !\'L vV. Thompson. "\Vhile ~Irs. Th01npson 
owned the shares she gave written notice of her desire to 
withdraw, and that notice ·was received by the Association. 
Afterwards she transferred the certificates back to ~irs. Mc-
Pherson. The transfers were recognized and approved by 
the Association. 
page 89 ~ l\1rs. !\'IcPherson herself gave no notice of with-
drawal and the Receiver contends that she is not 
entitled to the benefit of the notice given by 1\frs. Thompson. 
'Vhen l\irs. Thon1pson transferred the ce£tifica tes to 1\frs. 
1\fcPherson, she assigned to her all of her right, title and in-
terest therein. 
The notice had never been ·withdrawn ·and :Nirs. Thompson 
had acquired the rights of a withdrawing shareholder. 
I report that 1\{rs. ~fcPherson as assignee of 1\Irs. Thomp-
son has the smne rights which 1\frs. Thon1pson had acquired 
and that she is entitled to the status of a withdrawing share-
holder. 
I also failed to refer to the case of 1\frs. Alice "\V. Core. 
Sl1e holds old certificates of the par value of $1,000, and 
clailns that she gave notice of ·withdrawal in writing. TheRe-
ceiver denies having received such notice. It appears from the 
evidence that prior to tT anuary 4, 1933, she held sin1ilar cer-
tificates of the face value of $2,000, and on that date she gave 
notice of withdrawal. On ·February 3, 1933, she received 
$1,000 and surrendered certificates for that an1ount. She 
seen1ed to be under the impression that the written notice she 
had given covered all of her certificates and that the Associa-
tion had rP.fused to recleen1 nwre than half thereof. 
Stanworth, on the other hand, in his oral testimony stated 
that at the tin1e mentioned the Association was 1neeting all 
detnands, that if J\:Irs. Core had made such demands they would 
have been met, and that he had no recollection of 
page 90 ~ her having dcn1anded withdrawal of more than 
half of her shares. 
After the hearing had been completed the Receiver located 
~Irs. Core's withdrawal notice, which covered only ten shares. 
It, together with a letter from the Receiver to me, dated Oc-
tober 29, 1937, and a stipulation between counsel for 1\frs. 
Core ~nd counsel for the Receiver are filed "rith this report. 
I report that l\frs. Core has never given a notice of withdrawal 
'vhich applied to the certificates of the face value of $1,000, 
which she now holds. 
. -
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Only a few of the certificate holders who gave notice of 
'vithdrawal have appeared and asserted their claims before 
me. 
One of the clain1ants contends that for their failure to ap-
pear and assert .their claims the parties who did not appear 
should be held to have abandoned their claims. 
These parties filed their notices and were told categorically 
by the Association that the notice would not be co1nplied with. 
They have not specifically waived their clain1s and there is 
nothing· in the record from which it may be inferred that they 
waived or abandoued them. 
If all such parties had been served with personal notice 
of the institution of this suit or of the hearings before the 
Special Commissioner, it is possible that the failure on their 
part to appear might be so construed. That has not been done 
and the only notice they have had has been a publication of 
notice of the hearings before the Special Cmumissioner. 
-This is an equity suit and its object is to dis--
page 91 ~ tribute the assets of an.- insolvent Association 
among the parties entitled thereto. 'J;he Associa-
tion itself has furnished the information showing that the 
parties involved gave the notices. That information is be-
fore the Court and I can conceive of no principles of equity 
which would justify the distribution of the assets to the other 
parties and ignore the plain legal and equitable rights of 
the parties ;who have filed their notices. 
The same clain1ant who presented this contention took no 
action until this suit was brought, althoug·h she was repre-
sented by able counsel. Her counsel learned of the institution 
of the suit and acted pron1ptly. It is safe to assume that had 
the other parties had definite and specific knowledge of the 
institution of the suit and the object thereof they would have 
taken similar steps. 
I report that this contention should not be sustained and 
that all parties who gave notice of withdrawal are entitled to 
all the rights acquired_by giving such notice in spite of the 
fact that they have not personally appeared and asserted their 
respective claims. 
EXHIBITS REFERRED TO. 
I have taken out of the exhjbits and file _here,vith as part 
of this report Receiver's Exhibits "B", "0", "E" "F", 
and ''A". 
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Exhibit '' B ''. 
Exhibit "B ", in a single sheet, purports to be a list of all 
of the holders of old certificates who have given notices of 
their desire to withdraw. It also shows the num- -
page 92 ~ ber of shares lu~ld by each and the dates of such 
notices. · 
In addition to those shown in typewriting thereon, I have 
held in this report and here repeat that l\Irs. nfamie M. Me-. 
Pherson, R. P. Wharton, ~Irs. Lena Cohen and Miss Betty 
Cohen have given such notices, and I have added their names 
to the exhibit, written in ink. 
Exhibit "C' '. 
Exhibit '' ("' nurports to bP. a list of all of the holders of 
the old certificates as shown by the records of the Associa· 
tion, and, on the last pag·e thereof, a list of the holders of 
loan certificates. This list includP.s the parties 'vho are also 
· shown on Exhibit "'B" above referred to. 
Exhibit "E". 
This exhibit consists of an unnumbered sheet which covers 
the ·installment sto_ckholders, and sheets nu1nbered 1 to 22, in-
clusive, which cover the holders of the new .certificates. 
On the first unnumbered page there is listed a group of 
the holders of the instalhnent stock referred to iri this re-
port. 
Following that is a list of eight parties holding what is 
designated thereon as n1utual installment stock. 
Then follow the nan1es of W. T. Stanworth, Elmer Wing 
and Esther Small, unde1~ the caption'' Additional Guaranteed 
Shares''. These three parties should be in the first gToup 
listP-d on the sheet. 
The mutual installment stock referred to on said sheet has 
not been referred to in evidence, but in an ex parte 
page 93 ~ conference with the Receiver he informed me that 
at the time the Association ceased issuing old cer-
tificates of full paid shares and adopted the new certificates 
it changed its contract covering installment shares, making· 
the rights of :withdrawal identical with the rights of with-
drawal as set forth in the new certificates. 
Because these items were not referred to in evidence they 
are not referred to in the report. I report at this time, how-
ever, that the holders thereof are not creditors but are stock-
holders. 
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The sheets ·number 1 to 20 purport to show the name and 
address of all parties holding- new certificates of full paid 
Inmnbership and the number of shares held by each. On pages 
20, 21 and 22 there appears a list of the holders of the old cer-
tificates. This is a duplication of Exhibit '' C". 
It also includes the three parties holding loan certificates. 
Of those, C. ~L Baylor and Conrad Bros., Incorporated, gave 
notice of withdrawal on or before December 31, 1931. 
Exh-ibit '' F''. 
This contains a list of eight na1nes who are the holders of 
guaranteed installn1ent stock who have given notice of with-
drawal. The exhibit also shows the a1nount paid in by each 
of said parties on account of dues and the dates on which the 
notices of withdrawal were given. 
Exhibit "A". 
Exhibit ''A'' has been heretofo're referred to in connection 
with the report on the liability of parties who have borrowed 
money from the Association on the Building Association 
plan. 
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Conrad Bros., Incorporated constitute a portion of 
the capital of those parties and are not required to be re-
ported for taxation as intangible personal property. 
The old certificates held by ~Irs. Lena Cohen and Betty 
Cohen, respectiYely, have never been reported for taxation. 
If the Court should confinn my report insofar as I have held 
that said certificates are evidences of debt those parties be-
fore receiving payn1ent should be required to list the certifi-
cates for taxation and to pay the taxes due thereon or ar-
rang-ements should be made for Raid taxes to be paid by the 
Receiver and charged ag·ainst said parties. 
It does not appear from the evidence which, if any, of the 
other parties holding similar certificates have reported them 
for taxation. If the Court sustains n1y report. in the feature 
mentioned above, then before any payment is made to any 
of said parties they should be required to sho\v that the cer-
tificates have been reported for taxation and that all taxes 
assessed or assessable thereon have been paid; otherwise the 
Receiver should be required to pay said taxes and charge the 
amount so paid against the respective parties. 
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·CONCLUSION. 
The written notice of the hearing·s under the original de-
-cree of reference with service accepted by all parties then 
before the Court has been heretofore filed with the papers in 
this cause. I return herewith the certificate of pub-
page 95 ~ lication of the notice as directed in the second de-
cree hereinabove referred to. 
I return herewith also all of the depositions taken and ex-
hibits filed before me, all of the exhibits, save those mentioned 
above, being grouped together. The exhibits include certain 
evidence submitted in writing after the formal hearings were 
concluded and the stipulation between counsel for the Re-
ceiver and counsel for :Nirs. Alice W. Core. 
The bill of lvfessrs. Phlegar & Tilghn1an amounts to $343.50. 
I request the Court to allow me a reasonable fee for my 
services herein. 
I have notified all parties 'vho have appeared at any of 
the hearings that I will file this report on December 17, 1937. 
Respectfully submitted_ 
THO~IAS H. WILLCOX (Signed) 
THOlVIAS If. WILLCOX 
Special Commissioner. 
The following· is the testimony of witnesses taken before 
Thon1as H. vVillcox, Special Commissioner and filed with the 
foregoing· report, and referred to hereinbefore as Item #9: 
page 96 ~ Virginia : 
In the Circuit Court of the City of Norfolk. 
·COinmonwealth of Virginia ex 'rel State Corporation Com-
mission 
v. 
Definite Contract Building & Loan Association. 
TESTilVIONY. 
The testimony of witnesses ·taken, pursuant to notice, be~ 
fore T. If. vVillcox, Esq., Special Commissioner, at his office, 
422 National Bank of Commerce Building, Norfolk, Virginia, 
con1n1encing· at 2:30 o'clock P. J\.I. of the 25th day of May, 
1937, pursuant to a decree of reference entered in said cause 
on May 18, 1937. 
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Jfrs. Len-a Cohen. 
Present: Mr. ,¥. R. Ashburn, Counsel for 1\IIrs. Lena Cohen 
and l\Hss Bettie Cohen. 
lVIessrs. Baird, "\Vhite & Lanning, by l\Ir. E. R. Baird aud 
1\tlr. E. R. Baird, Jr., Counsel for Definite Contract Building 
& Loan Association. 
l\ir. G. R. Swink, Receiver for Definite Contract Building 
& Loan Association. 
Phlegar & Tilgh1uan, 
Shorthand Reporters, 
~orfolk-Richn1ond, Va. 
p_age 97 ~ l\iRS. LENA COI-IEN, 
being duly sworn, was examined and testified as 
follows: 
Examined by l\1:r. Ashburn: 
Q. ~Irs. Cohen, state your age and where you live, please. 
A. 1\~Iy age is about fifty-eight and I live in Park Manor. 
Q. Park l\1anor Apartn1ent ¥ 
A. Yes, sir, Park 1\~Ianor Apartment. I have been living 
there for five years. · 
Q. Ho'v long have you lived in Norfolk1 
A. All my life. I came to Norfolk when I was a little g·irl. 
I must have been about fifteen years old when I came to Nor-
folk. 
Q. In what part of Norfolk were you living prior to 1931·1 
A. Berkley. 
Q. And did you move from Berkley about that time, about 
that year? 
A. Yes, sir, I 1noved from Berkley to Norfolk. 
Q. To your present place of residence in the Park 1\IIanor 
Apartments' 
A. Yes, sir. 
Q. About when did you first have any contact with the 
Definite ·Contracf Building & Loan Association? 
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Q. About what time~ 
A. How old the certificate is Y About five years-,-much 
more than five years. I was collecting dividends about three 
years. 
·Q. About the time of the date of the first certificate, then f 
A. Yes,- sir. 
Q. 1\rirs. Cohen, I hand you what purports to be a certifi-
cate for men1bership in the Definite Contract Building & Loan 
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Association, dated l\!Iay 4, 1931, being Certificate No. 6112, 
for 15 shares, and I ask you-
Mr. Baird: We agree to all of those, l\!Ir. Ashburn, with-
out your bothering to identify them. 
}.£r. Ashburn: I want to ask some questions about th~m. 
By Mr. Ashburn: 
Q. I ask you whether that represented your original de-
posit with this Building & Loan Association 7 
A. Yes, sir, the $1,500. I spoke to Mr. StanwOl'"th before 
I made the deposit. 
Q. How much money did you first deposit with the Definite 
Contract Building & Loan Association 1 
A. $1,500. 
Q. Did you deposit that from time to time, or 
page 99 ~ all at one tin1e? 
A. From time to time, because they promised to 
let n1e have the money any minute- ' 
Q. How much was your first deposit 1 
A. $1,500. , 
Q. What officer or employee of the Building & Loan As-
sociation did you talk to about that deposit f 
A. In that building. I was in the same building they are 
in and I spoke to ~fr. Stanworth and his men. Two men were 
up by the desk. 
Q. Do I understand that you talked to J\tir. Stanworth about 
the deposit? 
A. Yes, sir, sure, before I made the deposit. I asked them, 
''How long will I have to keep the money because,'' I sajd, 
"I willl1ave to have the money," and they said, ''You can 
get it any time.'' 
Mr. Baird: If the Conunissioner please, we want to get on 
the record the fact that we object to any verbal conversations 
in respect to this matter in controversy. As 've understand 
it, the petition is for the re<;overy on these stock certificates. 
Vv e don't know anything about any rights that this lady can 
have except predicated on them. Now, they are in writing, 
and it seems to me that they alone define and fix and state 
the rights of these petitioners and that they ought 
page 100 ~ not to go into this question of how they deposited 
money and when they deposited it, and all that 
kind of thing. 
l\!Ir. Ashburn: If the Commissioner please, the petition 
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expressly states how-that there is due Mrs. Cohen $9,200 
and a certain an1ount of interest ''due the undersigned for 
money which the petitioner has saved and deposited ·with 
the defendant corporation to be paid to her on thirty days' 
notice whenever she shall request them so to do." 
The Commissioner: Is it satisfactory to you to have it 
understood that the sa1ne objection applies to all the testi-
mony' 
~Ir. Baird: Yes. I would like to add to that: The peti-
tion seems to say that the petitioner is basing her claims on 
four certificates of stock, which are specifically mentioned-
Nlr. Ashburn: It says the obligation is evidenced by four 
certificates of stock, as I recall it, ~Ir. Baird. 
~Ir. Baird: -And they being·, of course, in writing, speak 
for themselves, and any verbal testimony tending to vary, 
alter, or contradict the provisions of them is inadmissible. 
I am quite willing, as the Com1nissioner suggests, to have it 
understood that a similar objection applies to 
pag·e 101 ~ all siinilar questions, as it will save us a lot of 
time. 
By Nlr. Ashburn: 
Q. N o,v, ~Irs. Cohen, prior to the occasion when you made 
this original $1,500 deposit in 1931, had you ever had any 
previous business relations with the Definite ·Contract Build-
ing & Loan Association? 
A. You mean, if I ever had any business with them be-
fore~ 
Q. Yes. 
A. No, sir. 
Q. vVhen you first went to the Building & Loan· Associa-
tion to discuss putting your money there, with whom did you 
talk¥ 
A. Nlr. Stanworth. 
Q. vVas he, so far as you knew, in charge of the office of 
the company at that time' -
A. Yes, sir, he 'vas the head ma,n there. I didn't kno'v any-
body else. 
Q. What conversation did you then have with him with 
respect to the deposit of your money? 
~Ir. Baird: If the Commissioner please, I want to make 
a further objection. We submit that that question is inad-
missible and the answer is inadmissible if the purpose ·of the 
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question and the effect of the nnswer is to set up 
page 102 ~ any undertaking or understanding with Mr. Stan-
worth contrary to the provisions of the stock cer-
tificates, because :Nlr. Stanworth, as Secretary and the rep-
resentative of the con1pany, had no power to alter the pro-
visions of the written contracts which were issued to this 
petitioner at the direction, of course, of the Board of Direc-
tors, and we can consider that that applies to similar ques-
tions. 
By ·l\Ir. Ashburn: 
Q. Now, :Nlrs. Cohen, you can answer the question, please. 
A. When I went in the first time to see about the Building 
Loan, I had my money downstairs in the bank and the con-
dition was bad and I thought, "Shall I get six per cent and 
the bank is paying three,'' and I didn't know how soon I would 
need the n1oney. I said, "I will carry it in on short notice." 
He said, ''Thirty days, if you will give n1e written notice, you 
can get your n1oney and we will pay interest as long as you 
keep it in there," and I thought that was a good thing for 
me, I can get it any time, in one month, two months, or three 
months. And the first time I took $1,500, and I thought that 
sounded good to n1e, I would take all 1ny rnoney in there. 
Q. You first took in $1,500, and JYir. Stanworth then ad-
vised you you could withdraw that money at any 
pag·e 103 ~ tin1e on thirty days' notice? 
A. Yes, sir. 
Q. And the Building & Loan Association would pay you 
sL~ per cent interest on it if it remained there as long· as thirty 
days1 
A. Yes, sir. If he hadn't, I would. never have put it in. 
Q. For this original deposit of $1,500 you were given this 
Certificate No. 6112? 
A. Yes, sir. 
l\fr. Ashburn: We offer that in evidence, if the Commis-
sioner please, and call the Con1missioner 's attention to the 
second item of Tern1s and Conditions on the back of the cer-
tificate, and ask that it be appropriately marked. (JYiarked 
and filed with the Comn1issioner as Exhibit No.1.) 
lVfr. Baird: J\llr. Commissioner, we make the further ob-
jection to this testimony and move to strike out the answer 
on the ground that the testimony now shows that this peti-
tioner purchased this stock and that the expression used in 
referring· to the transaction, speaking. of it as a deposit of 
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the funds, is irrelevant and incorrect, and we desire this ob-
jection to apply to any further testimony of a similar na-
ture. 
page 104 ~ By Mr. Asl1 burn: _ 
Q. 1\Irs. Cohen, did you intend to become a 
stockholder or member in this Association 1 
.A.. No, sir. 
lVIr. Baird, Jr.: We object. 
By Mr. Ashburn: 
Q. Did you g·o there to purchase any stockY 
A. No, sir, just a depositor. 
Q. What did you ask for to evidence your money, or what 
was given you Y , 
A. I didn't know what they given me. I just took his word, 
and I told you he was the head man. Whatever he give n1e 
I didn't read it, I just took it home and put it in the safe. I 
had confidence in him. I thought whatever he give me was 
all right, just like going in the bank and making a deposit-
whatever they done is all right, you never go over it. 
Q. Which employe actually delivered to you that original 
·membership certificate that ·has been intreduced in evidence 7 
Do you remember what person gave it to yQu Y 
A. I don't know· his name, but I would recognize him if 1 
saw him-the one that works in there; he is a tall fellow that 
has got black hair. 
Q. How much 1noney did you take there on the second oc-
casion? 
page 105 ~. A. I don't know exactly how much it is. That 
goes by the number, you know. You can look in it, 
please. 
Q. I hand you Certificate No. 6154, dated the 3rd day of 
July, 1931, or approxhnately two 1nonths after the first· cer-
tificate, and this is for 35 full-paid shares. Did that represeni 
the second depo~i t Y 
A. I don't kno'v for sure, but I think so, yes, sir. 
Q. If it is for 35 shares, that would represent the delivery 
of $3,500 to the Building & Loan Association¥ . 
A. Yes, sir: . · 
Q. Was that $3,500 delivered at one time or in instalments f 
A. It was delivered at one time, and I took it out from the 
Building & Loan Association in Berkley and I have the cheek. 
now. 
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~Ir. Baird, Jr.: We object to these questions as leading. 
By ~Ir. Ashburn: 
Q. Mrs. Cohen, did you have a sepa.ra.t(~ conversation with 
lVI:r. Stanworth with respect to the second deposit? 
A. The lady that worked in the office says, "You can get 
the money on thirty days' notice". I don't know who the 
lady was. I give the money to her. 
page 106 ~ Q. You gave the money to her the second time? 
A. Yes, sir, and she gave me just a little slip and 
I didn't g-et that stock or bond, or \:\that. ever it was. She said, 
"The. man is not here to sign it. You can come in to-morrow 
and get it'', and I came in ton1o1Tow and she gave it to me. 
Q. You came back and got it on the second day~ 
A. Yes, sir. The man was not there to sign it. ''You call 
call for it tomorro1v," and I did. 
1\!Ir. Ashburn: VVe offer this certificate in evidence to be 
·appropriately marked. (.h{arked and :filed as Exhibit No. 2.) 
~{r. Baird, Jr.: We object to that question and the answer 
on the ground that the lady in the office, whosoever that may 
be, had no authority 1vhatsoever to alter or vary the term.s of 
these certificates and had no authority whatsoever to bind 
the Association in any manner. 
By Mr. Ashburn: 
Q. She was the party who accepted your n1oney 1 
A. She accepted my money. She say I·can get it on den1a.ud, 
and if not, I would never put the money in it, I would not be 
so dumb. I worked plenty hard for .it, and she promised to 
give it back in thirty days. 
Q. If you wanted it? 
page 107 ~ A. If I wanted it. I would not go to work and 
buy stock when I didn't know what I was doi:1g. 
I '\Vas not so dumb. 
Q. About how long was it, ].{rs. Cohen, before you made a 
third deposit there, if you remember f 
A. I can't rcmen1ber, but it says right in here. If you please 
look and see, it tells you the date. 
Q. The dates of these certificates represent the approxilnate 
times that you n1a.de the separate deposits~ 
A. Yes, sir. 
Q. I hand you Certificate No. 6505 for 12 sha.~cs, dated 
,June 2, 1932, and ask you what amount you delivered to the 
Building Association at or near that time' 
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l\. I don't understand you. 
Q. II ow Inuch n1oney did this represent·~ 
A. $1,200. I think that was the last one I deposited. 
Q. Did you take that there yourself? 
A. Yes, sir, and the smue lady took it in, too. 
Q. The satue lady who took this other deposit 1 
A. The same lady, yes, sir. 
Q. And she was behind the counter 1 
A. She was lJehind the counter and she took all the money, 
and she said, ''Don't worry, you can get all the money". She 
said, "You can get it in thirty days' notice". 
page 108 ~ :.Mr. Baird, Jr.: We ·want it understood, if the 
CommiRsioner please, that the same objection with 
reg-ard to the lady in the office applies here and in any other 
instances where she is involved. 
The Con1n1issioner: I understand that the same objection 
applies to any en1ploye who issued the certificates, or de-
livered them, or accepted the n1oney. 
By Mr. Ashburn: 
Q. Did you get this third certificate on the same day, at 
the same titne you deposited the money? 
A. On the same date~ No, sir, I didn't get it on the same 
day. 
Q. Do you recall how long afterwards you had to return 
togetitf 
A .. I don't know how long it took before I brought the other 
one 1n. 
Mr. Ashburn: vVe offer this in evidence to be marked, and 
call the C01nmissioner's attention that all of the certmcates 
so far introduced contain the same second clause under the 
Terms and Conditions. (~larked and filed as Exhibit No. 3.) 
Q. N o,v, 1\tfrs. Cohen, I hand you Certificate No. 56, dated 
February 2, 1933, for 30 shares, and ask you how much money 
you took there about the time tha.t certificate was delivered to 
you1 
page 109 ~ A. I can't remember, exactly. 
Q. It is for 30 shares. 
A. Yes, sir. I don't know whether I brought that money 
in first-tha.t is the last one-I don't know exactly, I can't 
remember. Can you see, please, the date? The date tel1s on 
it. 
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Q. The 2nd of February, 1933. 
A. Yes, sir. 
Q. Whom did you see- about this last deposit of $3,000? 
A. l\fr. Stanworth and the same lady who was in there and 
two bookkeepers that were sitting at the desk writing. 
Q. To whom did you talk about the last $3,0001 
A. The same lady. She took it. 
Q. Did you have any conversation with respect to ·with-
drawal? 
A. I surely did. 
Q. And what was that conversation 1 
A. She says, "Yon can get it". She says, "Bring us in 
thirty da.ys' notice and you can get the 1noney ". I said, ''I 
am expecting to buy a little home. I an1 renting and paying 
$50 a month rent". I said, ''I expect to live on it when 
I am old". I told her I would like to have the money. She 
said, "You can get it on thirty days' notice. I told her that 
"ras a good thing for me. 
page 110 ~ Q. So you deposited it there and in due course 
they gave you this certificate 1 
A. Yes, sir, they gave me that, and I never read it. 
Q. Did they tell you that there was any difference between 
the form of this certificate and those you had previously re-
ceived f 
A. No, sir, nothing. I didn't kno·w the difference. 
l\Ir. Ashburn: "T e offer this one in evidence to he appro-
priately 1narkcd. (Marked and filed as Exhibit No. 4.) 
Q. Now, :Nirs. Cohen, in any of these transactions in which 
these certificates were subsequently delivered to you, did you 
apply toe purchase any stock of the Association, so far as you 
knew? 
A. No, sir. 
Q. Did they present any papers and ask you to sign them, 
that you recall? 
A. ·Nothing, no, sir. The money was on demand. She said, 
''You can get the n1oney on demand", just like I go in the 
bank-anything they give me I take it home and put it in 
my purse and take care of it. I didn't know it would be any 
different. 
page 111 ~ Q. Would you remember now whether or not 
you were asked to sign any papers in connection 
with these papers? 
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A. Yes, sir. They sent me a proxy to me to sign it and 
exchange it. 
Q. No, I mean prior to any correspondence about exchange, 
at the time the 1noney '\vas delivered; do yon remember 
whether you were asked to sign anything~ 
A. No, sir, I don't think so. 
Q. N.ow, ~Irs. Cohen, did you receive the promised interest 
on your deposits at first~ 
A. Yes, sir. 
Q. And for about how long·? 
A. For a long time-as long as I will keep it there, as long 
as the money will remain. 
· Q. No, how long did you actually get the interest7 
A. About two or three years I received interest and then 
they commenced ·writing me if I didn't exchange it for the 
new stock they will stop paying dividends, and I gave them 
notice I wanted to get my money. 
Q. You say they wrote you to exchange it for the new 
stock ; did you exchange it~ 
A. No, sir, I did not exchange it, and I gave them notice 
I will have to have the money, and they refused to pay it, and 
the certificate is guaranteed on thirty days. It sounded so 
good to me I thought it would be the best thing 
page 112 r for me to put the nioney there. 
Q. I hand you a letter dated July I,- 1933, and 
ask you if you received that from the Building Association~ 
A. Yes, sir. 
Q. And a letter dated August 4, 1933; a letter dated October 
24, 1933; a letter dated June 30, 1934; a letter dated June 18, 
1935 ; and one dated August 1, 1935, .and a proxy thereto at-
tached and a prospectus to members and bondholders. Were 
all those mailed to you by the Building Association 1 
A. Yes, sir. 
Q. Did you, 1\frs. Cohen, ever consent to the exchange of 
these certificates for any other documents~ 
A. No, sir. 
The Commissioner: I notice the first letter yon refer to 
speaks of a circular enclosed. -
1v[r. Ashburn: I do not have that, ~fr. "'\Villcox. I will ask 
the Receiver to produce a copy of it later. 
-Mr. Swink : I haven't got it. 
Mr. Ashburn: You will probably find one in the files. 
No,v, we offer those communications in evidence and ask that 
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they be appropriately n1arked. (J\IIarked and filed as Ex-
hibits Nos. 5 to 11, inclusive.) 
Q. N o,v, J\1rs. Cohen, did you ever execute any proxy to 
permit a.ny one to vote the shares of stock in that 
page 113 ~ Association which stood in your name~ 
A. No; sir. · 
Q. Did you ever participate in any stockholders' meeting· 
of the Association? 
A. No, sir. 
Q. 1\frs. Cohen, when did you first seek to withdraw the 
$9,200 principal amount which you had given this Building· 
.Association? 
A. They was writing me letters they was not going to pay 
me any dividend if I didn't change for the new stock, and I 
didn't want to change for the new stock, and they didn't 
'vant to pay no dividend, and I give then1 notice I wanted the 
money and they refused to pay it. 
Q. IIo'\v many dividends had been n1issed when you gave 
notice that you wanted the money? 
A. About half a dozen. 
Q. No, I think you do not understand n1e. Over how 1nany 
periods had they failed to pay the dividends f 
A. I don't lo1ow-a.bout two or three, I reckon. I don't 
kno'Y exactly. 
Q. What I a1n trying to arrive at is approxin1ately the time 
you demanded your money of the Association T 
A. I was trying to demand the money when they said they 
were not going to pay any more dividends, and I 
page 114 ~ thought I would give them notice like the certifi-
cates called for. 
Q. When did you go down to the Building Association? 
A. The same gentleman, J\IIr. Stanworth. 
Q. What did he say to you 'vhen you demanded withdrawal 
of your money Y · 
A. ''Don't worry, ~Irs. Cohen,'' he said, ''It ain't going 
to be long until you get your money dollar for dollar with 
interest, in six mnths. '' He says, ''They have got plenty of 
1noney, ·but frozen assets". 
By the Con1n1issioner : 
Q. '\Vas that in writing? 
A. Yes, sir, it was in writing and they refused it. 
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Bv ~ir. Ashburn: 
"'Q. Did you keep any copy of that letter, ~irs. Cohen 7 
A. No, sir. I didn't think I needed it. 
Q. ,-Vhonl was it written by1 
A. It was ·written by my daughter . 
. 1\ir. Ashburn: vV e call on the Association to produce the 
original, if it please the Commissioner. 
The vVitness: It calls for thirty days' notice and that 
is what I gave thCin. .t-\.nd they say-~'h'. Stanworth says, 
"Don't 'vorry, l\Irs. Cohen". He says, "Come on, Mrs . 
. Cohen (just like I am speaking to this gentlernan)-don 't you 
"rorry, ~[rs. Cohen. Your tnoney is as good as 
page 115 ~ gold". He says, "It has frozen assets right now, 
but you will get your n1oney"~ and they kept on 
from thne to time just putting it off and now they are trying 
to wipe it off altog·cther. 
Q. Was that as much as -three or four years ago7 
A. No, sir, it was not three or four years. 
Q. About how long ago was that when that notice was given? 
A. About two and a half or three years ago-I couldn't 
rmnen1ber-threc or four years, and I needed n1oney. Can I 
speak a couple of words, please? I was hard up and needed 
money. 
Q. That was the first occasion when you 'vent down and 
talked to ~{r. Stanworth about withdrawing your n1oney. On 
ho"r many subsequent occasions did you go to see hin1 about 
it? 
A. I have been several tin1es to sec hin1 and I have been 
to see ~tfr. Bailey, both of them. 
Q. Did you ever get the money Y 
A. No, sir. 
Q. Did you get any part of it? 
A. I just got promises, a whole lot, fron1 time to time, and 
I really 'vas desperate for money, and I didn't ask mucb. 
I just asked them to let n1e have $800, a little to live on. I 
was sick, I needed money, and 1ny husband was 
page 116 ~ not able to work, and they would not let me have 
any n1oney, not even five cents. 
Mr. Ashburn: If the Commissioner please, I want to intro-
duce in evidence a letter written by me to the Building Asso-
ciation under date of February 13, 1937, and the acknowledg-
ment of Baird, White & Lanning, counsel for the Association, 
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under da.te of February 15, and ask that they be appropriately · 
marked. (1farked and :filed as Exhibits 12 and 13.) 
1\IIr. Baird, Jr.: We have no objection to those. 
By 1\fr . .Ashburn: . 
Q. Mrs. Cohen, did they give you, at the time of making any 
of these deposits, or after all of thent had been made, a copy 
of the by-laws of the Definite Contract Building & Loan Asso-
ciation? 
A. No, sir, no by-laws or nothing-just like you go in the 
bank and make a. deposit, whatever they put down on the book 
you take it and go home, and I thought it was just like the 
bank, I didn't know any difference, just as good as the bank. 
CROSS EXA}IIINATION. 
1\tir. B~tird: \Ve want to ~sk lVIrs. Cohen a. few questions 
which we think will not constitute a waiver of the objections 
. \Ve have made be<!ause they will not go into ques-
page 117 ~ tions of fact but are designed to complete the writ-
ten record. 
By 1\fr. Baird: 
Q. 1\frs. Cohen, do I understand you to say that you never 
signed any applications for stock? 
A. No, sir. 
Q. Do you mean to say you never did f 
.A. I never did, no, sir. I rolled the n1oney in and ~he just 
give me a paper and I took it bon1e and put it in my safe and 
I never read through what it says, not any more than when 
I g-o in the bank and make a deposit. 
Q. Did you ever receive any communications in respect to 
this stock other than those that you have put in evidence? 
A. No, sir. 
Q. Did you ever ·write any communications in respect to 
thatf 
A. No, sir. 
Q. Did you ever sign any other documents than those you 
have put in evidence f 
A. No, sir. 
Q. You are positive of that? Are you positive that you 
never signed any other documents relating to these stock 
certificates? 
A. I didn't sign· nothing, I never did sign nothing. They 
done all the signing· and give it ta·me. . 
... 
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Q. Did you make any loans on that¥ 
page 118 ~ A. They loaned me $800 and I had to give se-
curity three tilnes as n1uch. I give him a bond 
and the stock, too, and his stock was not sufficient. 
Q. Did you receive these letters in due course, that is, 
shortly after their dates~ · 
A. Yes, sir. 
Q. You never observed anything to indicate there was any 
delay in your receiving them~ 
A. I don't think so, no, sir. 
Q. "\Vill you look at that and tell us if it is your signature 
-{showing the witness a paper) f 
A. That is $800 that I borrowed fron1 them. I borrowed 
that money from then1 and I paid it back to then1, too. 
Bv the Commissioner : 
.. Q. Is that your signature¥ 
A. Yes, sir, that is my signature. I borrowed the money 
from them and I had to sign ·it. I give them a. certificate 
~nd then I had to give tl1em an extra. note for $800. · 
1\fr. Baird, Jr.: Let us get at these questions one at a time, 
please. 
'+he Witness: ~Iy 1noney was in it. 
By l\fr. Baird: 
Q. Do you stiB deny having signed applications similar to 
the one I have shown you for the purchase of all 
page 119 }- this stock 1 
· A. Yon see, I don't understand, and I am scared 
I can't answer that question. 
Q. !:Irs. Cohen, do I understand you to say that you admit or 
deny having signed this application¥ 
The Commissioner: She said she admitted it. 
:M:r. Ashburn: She said she signed it. 
A. I signed it. I borro,ved the money and I paid it back. 
Q. Well, do you admit or deny having signed similar ap-
plications for the stock? . 
_A. I don't understand. I can't answer. I don't under-
stand that way. 
Q. Do you know whether you signed applications like this 
for other certificates f 
A. No, sir, no, sir. 
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Q. You deny it~ 
A. Yes, sir. 
J.lfrs. Lena Cohen. 
Q. You say you have never signed any~ 
A. No, sir. 
Q. Do you say" that you did not attend a meeting of the 
stockholders of this cmnpany at the Court House in Norfolk 
and, afterwards, in the Directors' Room of the 
page 120 } Seaboard Building? 
A. Well, I dicln 't sign nothing. 
Q. You deny that? 
A. I have been to see them and the room was full, and what 
they signed themselves, they signed up. 
Q. You did not attend the meetings ·f 
A. I went but the room was full. 
Q. If you went to these meetings, did you vote at them 1 
A. I didn't went to no 1neeting. The only thing was, I 
had a proxy they give for a meeting to come and I "rent in to 
see what they were going to do. 
Q. Do you know whether you voted for the resolutions or 
against them' 
A. No, sir, I didn't vote nothing. I was just trying to see 
if I could get my n1oney. That is what I went for. 
1\:fr. Baird: Identify that as Exhibit A with her cross exatni-
nation. (lVIarked accordingly and filed.) 
JYir. Ashburn: That is the last one. Why take the last one 
:first if you have them all? I call for the other four, if the 
Commissioner please. · 
~ir. Baird, Jr.: We expect to produce them. 
1\f.r. Ashburn: Where are they now? 
1\{r. Swink: I dicln 't know anything about the applications 
until half an hour ago, and had them digging down 
page 121 } and got this one. I don't know whether we have 
any n1ore or not. 
The Conunissioner: I understand you haven't got them 
no,,;r, but if you have got them, you will produce them. 
1\{r. S"rink: I have serious doubts whether she signed any 
applications for the old stock. 
By Mr. Baird: 
Q. Did you ever sign any written applications for the with-
drawals of these memberships other than those that have 
been offered in evidence? 
A. I wasn't any member, I was just a depositor. I couldn't 
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sign anything when I was not a member. The certificates 
read on thirty days' notice. 
-
By ~Ir. Baird, Jr.: 
Q. Did they give you any receipt for the money that you· 
put up~ 
A. Yes, sir, they give n1e a receipt and I give it back to 
them after they give n1e that paper. I give it back to them. 
Ivlr. Baird: \Y e would like to reserve the right to recall 
1\frs. Cohen for further cross examination if it shall seem to 
us expedient in the light of proceedings. I don't know whether 
we will or not-whether we will stand on our objections or 
go any further. 
page 122 ~ 1\Ir. Ashburn: 1\.ll right, no objection to that. 
BETTIE COIIEN, 
being duly sworn, was exmninecl and testified as follows : 
Examined by 1\'Ir. Ashburn: 
Q. State for the record how old you are. 
A. Twenty-four. 
Q. You live with your n1other? 
A. Yes, sir. 
Q. 1\Iiss Cohen, do you have occasions, and have you had 
occasion during the past several years, to conduct any busi-
ness transactions for your mother f 
A. I do quite a bit of it, in fact, n1.ost all of it. 
Q. In connection with those business transactions, do you 
handle the correspondence~ 
A. I do. 
Q. First, what contact have you had with respect to in-
vesting a.ny funds in the Definite Contract Building & Loan 
Association 1 
A. vVell, I never had auy actual contact with the Association 
themselves, but 1ny n1other 'vas dealing there and she told 
me that I 'vas foolish to keep the $300 in the Virginia National 
Bank at that time when I could take it here and 
page 123 ~ get six per cent instead of three and withdra\v it 
any time. after giving them thirty days' notice, so 
I withdrew the n1oney from the bank and took it in to them, 
but I did not speak with any of the officers at that thne. 
Q. Was your deposit made on or about the 2nd of July, 1932, 
for $300? 
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A. Yes, it was. 
Q. And do you recall to what person in the Building Asso-
ciation you delivered the money¥ 
A. To the same lady that was behind the desk. 
Q. And what did you receive when the money was delivered i 
.A. If I rmnen1ber correctly, they gave me a little blank 
paper specifying that you clep<;>sited the money there, and you 
return that to them and they give you this certificate. 
Q. And is that '\Vhat happened in your case~ 
.A. Yes. 
Mr . .Ashburn: vVe offer this certificate in evidence to be 
appropriately marked. It is No. 6531.· (~iarked and filed as 
Exhibit No. 14.) 
Q. Did you have occasion to go to the Building Association 
after that tin1e in connection with your own affairs or your 
mother's affairs? 
A. Yes, sir, I think I went with her on one or two occasions 
when she spoke to Mr. Stanworth about withdraw-
page 124 ~ ing- her money. 
Q. Were you present at her conversation with . 
1\Ir. Stanworth with respect to withdrawing it f 
A. I was. 
Q. vVhat ''ra.s the substance of that conversation T 
A. The same as she has just testified. At the time, he told 
her she could not get anything but in time she would get every-
thing with her interest, it was just a matter of time. 
Q. 'y as there any time mentioned 1 
A. Yes, sir. At first, he said he thought it would be about 
six months, and at the expiration of six nwnths w~ ·went jn 
again, and it was just prolonged from time to time up until 
today. 
Q. Was any written notice of withdrawal given by either 
of you during that period? 
A. Shortly after the ceasing of the dividends, I gave them 
a 30-day written notice, a.s the contract calls for, but it did 
not have any effect. 
By the Commissioner: 
Q. Can you tell tbe date of it or the approxin1ate date of 
it? 
A. No, I can't, because I just did not make a copy of it. 
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page 125 ~ By 3\fr. Ashburn: · 
. Q. \Vas that notice with reference to your cer-
tificate for three shares onlv ~ 
A. No, it 'was for my mother, as well as myself. 
Q. And for all of the interest that she then had there 1 
A. Yes. 
Q. In response to that notice, was your n1other, and were 
you, pennitted to withdraw from the Association the funds 
that you had delivered there~ 
A. vVhy, absolutely not, and, in addition, they stopped pay-
ing dividends, as well. And it has not been so very long since 
the last time we were in to speak with :.Mr. Stanworth that he 
thought for sure around the first of the year they would start 
paying back-he dicln 't know how much, but he thought at least 
five per cent, and they intended to pay off from time to time 
until it was all paid, hut we have not received a penny. 
By Mr. Swink: 
Q. That was after the receivership, though¥ 
A.· No, that was not after the receivership. 
By Mr. Ashburn: 
Q. N o:w, Miss Cohen, in order that 've may arrive as nearly 
as possible at the time when this original written notice was 
given, at what period were dividends at first paid 
page 126 ~ on the money invested with the Association, that 
is to say, once yearly, twice yearly, or more fre-
quently? 
A. Twice yearly; I think it was January and July. I can't 
say exactly, but I think it was twice a year. 
Q. And how many dividend payn1ents had been missed 
before you gave the written notice? · 
A. I think one or two-not many, because after they ceased. 
paying dividends 've became skeptical and we thought we 
had better take our money and put it where it was safe and 
we could get dividends. And at one time, if I remmnber cor-
rectly, my mother went in to speak to ~ir. Bailey-I think 
J\tir. Stanworth w·as there at the time, or else 1\!Ir. Stanworth 
told her to talk to l\!Ir. Bailey-and she wanted to know if 
they would be kind enough to give her real estate as part 
payment on son1e of her investment, and they refused to do 
that. 
Q. Have you ever participated in any stockho1ders' n1eet-
ing of the Association by ·virtue of the certificate for three 
shares which you hold Y 
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A. I was, yes, they sent me the regular form letters that 
they sent my mother and we did not attend any stockholders' 
meeting until after they stopped paying dividends and .we 
became alarmed and we thought we would attend a n1eeting 
to see what it was all about and, if I remen1ber correctly, the 
meeting was in the Seaboard Bank Building and 
page 127 ~ the hearing was so crowded that we could not get 
in bearing distance of the table, so you might say 
we attended the meeting but did not hear it. 
Q. Did you vote negatively or affirmatively on any resolu-
tion there? 
A. No, sir. 
Q. Does that apply to your mother, as well as yourself¥ 
A. Yes, sir, because I went with her. 
Q. Did you attend any 1neeting held in the Court House in 
this city? 
A. Yes, I think I went once. 
Q. And what happened then~ 
A. 1Ve just stood there ·like the other spectators, in fact, 
we could hardly hear what was spoken. 
Q. Did you vote affirmatively or negatively? 
A. I can't remember. It seems they did take ·up some 
names for and against, but I could hardly bear what the reso-
lutions were. All I do know is that we said we did not care 
to belong to the Association and the meeting and the resolu-
tions that they made we do not know anything about. 
page 128 ~ CROSS EXA.lVIINATION. 
By Mr. Baird, Jr.: 
Q. l\Ess Cohen, if the records of the Association show that 
you voted against the proposed reorganization plan, are you 
prepared to deny it today? 
· A. I forget now. They did take up voting--some votes. I 
don't ren1ember. just how it was counted, but it seems as 
though some one came around and asked whether we were for 
or against the resolution that was made. 
Q. And you said no? 
A. Yes. 
Q. That is all I want to know. 
A: But I don't rein ember signing anything. 
Q. Both of you said_ no? 
A. Yes. I don't ren1ember signing· anything, though. 
Q. Then, you and your mother did participate in two meet-
ings of the stockl1olders ¥ 
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A. Two n1cetings, yes, one at the Seaboard National Bank 
Building and the other, I think, was in the Court House. That 
is the only two that we attended. 
Q. Then, if your nwther said just a moment ago that she 
did not participate in any n1eetings, is it untrue¥ . 
A. Well, what I wanted to say is, she did not understand 
that question. She thought that you were asking her if she 
had signed some papers. 
Q. Then, the answer is incorrect? 
.L'1.. It is incorrect because she did not under-
page 129 ~ stand that, and I wanted to make the correction 
but I could not. 
lVIr. Ashburn: Vvell, you have made it no·w. 
The \Vitness: \V ell, I wanted to n1ake it then, but I did not 
know I should not have interfered. 
By Mr. Baird, Jr.: 
Q. You say that at the time you deposited your $300 you 
signed smne paper and turned that over to the Association 
'vhen you got your certificate~ 
A. I want to be truthful about the matter. I ·went to call 
for the papers for 1ny 1nother and I kno\Y each tin1e she called 
for her certificate Bhc had to deliver the signed paper, and 
it seen1s to me it was the same in 1uy case. I can't say for 
sure. 
Q. You n1ean by '~signed paper" it was signed by you but 
not by the As so cia tion Y 
A. Yes. 
Q. Did yon get any receipt for the 1noney when you put it 
up, signed by any officer of the Association? 
A. That is what I am referring to. I think it was a receipt 
I had to send then1. I produced the 1noney and thev gave 1ne 
a little piece of paper. "' 
By the Commissioner : 
Q. And you turned that in when you got your certificate~ 
A. I turned that in when I got 1ny certificate. 
page 130 ~ By lVIr. Baird : . 
to~ 
Q. That is the paper Y<?,U were just referring 
A. Yes. 
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~Ir. Ashburn : I want to ask Mr. Stanworth some questions. 
He has not been sworn. 
~ir. Baird: 1\fr. COinmissioner, before these witnesses re-
tire, I would like to put on the record this motion, and in 
explanation of it I would like to say that I have been at some 
doubt as to how the question should be raised, whether by ob-
jection to specific questions or by the motion I am now going 
to make, and it seems to me that I could not make a good 
objection to any specific question because it would not be 
comprehensive enough to en1brace the whole proposition which 
I had in mind. Now, we wish to 1nove to strike out all tes-
timony if and in so far as it seeks to establish a priority by 
virtue of any withdrawal rig·ht, for the reason that the re-
ceivership terminated the rights of withdrawal. That ques-
tion will be one of Dthe questions that we will wish to argue, 
but I wanted it to go in the record before these 
page 131 ~ ·witnesses retired, in case l\fr. Ashburn wanted to 
deal with that any further. 
1.\IIr. Ashburn: Not at this time. 
P. C. STANWORTH, 
being duly s'vorn, was examined and testified as follo,vs: 
Examined by 1\fr. Ashburn: 
Q. 1\fr. Stanworth, what was your official position with this 
Association 1 
A. I was Seeretary up to 1932 or 1933, and then Secretary-
Treasurer since then. 
Q. l\I r. Stan worth, when did the Association first fail to 
pay the dhridencls to its members? 
A. The last dividend paid, 1\fr. Ashhnrn, I tl1ink, was for 
the period ending- December 31, 1934. 
Q. .And had dividends prior to that time been paid at the 
rate of six per cent, called for by the membership certificates? 
A.. The year 1934 there was a four per cent dividend paid. 
By tl1e Con1missioner : 
Q. Both periods? 
page 132 ~ A. Yes, both periods. I mean, two per cent 
each period and four per cent fOr the year. 
By l\fr. Ashburn: 
Q. As against six per cent in each of tl1e preceding years? 
A. That "is right. 
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Q. Was the Association solvent as of Decetnber 31, 1934! 
A. Yes, sir. 
Q. Was it solvent as of December 31, 1935 ¥ 
.A. Our books show that we ·were solvent. 
:M:r. Baird, Jr.: \Ve object to these questions and answers 
as being largely ones of fa~t and susceptible of proof which 
we expect to pre~ent in due course. 
1\fr. Swink: I think the State Cornoration Comn1ission 
reports settle that. L' · 
Mr. Ashburn: All of those will be matters of evidence. I 
was simply "g-etting in n1y licks" on the questions of evi-
dence. 
By Mr. Ashburn: · . 
- Q. ~Ir. Stanworth, ho\v many applications for withdrawal 
were made by persons carried on the books of the Association 
as members~ 
A. I didn't catc-h that, J\tir . .Ashburn. 
Q. llo'v many persons listed as members of the 
page 133 }- Association applied to withdraw their funds pur-
suant to the contract c.arriecl in the certificate of 
membership? 
A. Up to what time¥ 
Q. Prior to receivership. 
The Commissioner: The question covers a lot of thne, ::Nir. 
Ashburn. The A.ssociation has been in existence a great many 
years. 
By Mr. Ashburn: 
Q. vVell, from Decen1ber 31, 1933, to the time of receiver-
ship¥ 
A. ~ir. Ashburn, in July, 1933, the Association notified all 
the stockholders or men1bers that no more withdrawals would 
be allowed, and at first there \vere a. good many people sent 
in withdrawals in this interval which were returned because 
we would n9t pay any witl1drawals. We would not accept any 
notice. . 
Q. So that when these persons sent in these notices you 
would send then1 back to them? 
A. "\Ve did that. But ~ince the past twelve months they 
have recognized the fact that they cannot \Vithdraw and have 
made no application for withdrawals. 
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Q. How many notices of withdrawal since Decembe.r 3!, 
1933, are of record on the books of the Association f 
A. Well, we have none. 
page 134 r (J. It is a fact, is it not, that an effort was made 
by the .Association to have persons holding cer-
tificates of membership which provided the right of with-
drawal on thirty days' written notice to exchange those cer-
tificates for other certificates which did not purport to give 
the holder a similar rig·ht? 
.A. I don't think that \vas the purport, :i\tir. Ashburn, 
exactly. Some time in the latter part of the year 1933, the 
.Association stopped issuing what they called guaranteed mem-
berships and the 1nen1berships thereafter were issued on the 
mutual plan entirely without a guarantee. 
Q. vVas that a public notice given that subsequent mem-
berships would be without the guarantee? 
A. Yes, because we never issued any ·lnore at all. When 
they came in we gave them the metnbership without the guar-
antee and the membership form was the one issued by the . 
other Associations in the city. 
Q. What notice was given to prospective investors tha.t the 
company had changed its method of doing business1 
A. Those that held the old stock were asked to exchange. 
If they did not exchange, we could not make them do it. 
Q. I-Iow 111any did exchange? 
A. I should think about ninety per cent of them. 
I 
page 135 r ~Ir. Ashburn: Now, I will have to be a little 
more specific than that. If the Commissioner 
please, I wouJd like the Receiver to file with the Commissioner 
a statement of the nun1ber of shares owned or stock still out-
standing, that is, in this classification as to form. 
The Commissioner: Yon are speaking now of the older cer-
tificates with the guarantee on them 1 
1\tir. Ashburn: That is right. 
1\!Ir. Swink: I can give you that information now. 
1\!Ir. Ashburn: Just to put it in the record now is what I 
want. · 
Mr. Swink: .Approxin1ately 122,000 out of a little over 
1,200,000. . 
The Commissioner: You mean approxirnately" 122,000 dol-
lars' worth of the old certificates are still outstanding? . 
~ir. Swink: Yes. That includes the instalment stock, as 
well as the full-paid stock. 
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By 1\Ir. Ashburn : 
Q. N o·w, of the holders of those $122,000 of certificates in 
that classification, how many in uun1ber and amount have 
given written notice of withdra-\val and demanded the repay-
ment of their funds"? 
page 136 ~ :Mr. Baird, Jr.: I object to that question, may 
it please the Commissioner. It is entirely irrele-
vant in this proceeding. 
Mr. Ashburn: It is very pertinent, if the Commissioner 
please. I am trying· to find out if anybody else has the same 
rights these petitioners contend for. 
Mr. Baird, Jr.: II ow can that affect the rig·hts of_ your 
clients 1 
1\{r. Ashburn: It will directlv affect then1. 
1Ir. Baird, Jr.: It is not a. proper subject for determination 
under the decree of reference, we submit. 
The Commissioner: I will pass on that later. Without 
meaning to foreclose the matter, it seems to me it is pertinent 
in the light of the Gross decision. Can you answer the ques-
tion? 
The Witness: From what time~ 
Bv Mr. Ashburn: 
·Q. How 1nany of thm~H outstanding in number and amount 
have n1acle written application for withdrawal~ 
A. ,Just your two clients, I think 
Bv the Comn1issioner: 
~Q. 1\fr. Stanworth, did you receive written demand from 
these two ladies, or either of them, for the withdrawal of 
their 1nonev ~ 
page 137 ~ A. l\Ir. v\Ti]Icox, I don't remember. At one thne, 
several applications for withdrawals came in, but 
I could not, under the instructions of the Board-we didn't 
pay out any-we did not receive any applications for with-
drawal after we were not paying, and returned their with-
drawals. · 
Q. Did you make any record of those that were received 
and returned? · 
A. I don't think we did. · 
Q. \Vhat method of return did you use? 
A. With a lettel'. 
Q: Did you keep a copy of the letter? 
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A. There were not many of the1n, I don't think. 
Q. I a1n particularly interested in knowing the date that 
these ladies made a r'equest for withdrawal, and I will ask 
you to examine your records and see if you can supply the 
information . 
.A. The withdrawal that they made, the written withdrawal, 
was the one made by ~Ir. Ashburn. They came in from time 
to time to talk about the withdrawal, but I don't remember 
receiving any actual notice of withdrawal from them except 
the one that came from Mr. Ashburn. 
Q. But, if you did receive it and returned it, you would 
have a copy of your letter of transmittal? 
A. Yes, sir. 
Q. :1\fiss Cohen says she wrote the letter on behalf of herself 
and her mother. I will ask you to examine your 
page 138 ~ records and if they show any letter showing the 
receipt or the return of it, I would like to have 
the date of it. 
1Ir. Baird, Jr.: I want to qualify my objection there. All 
I n1eant was to keep out of that issue at this time. It is, of 
course, a proper subject for inquiry la.ter on. 
CROSS EXAMINATION. 
By Mr. Baird, Jr.: 
Q. lHr. Stanworth, did not the State Corporation Commis-
sion, pursuant to the new Building· & Loan Association .Act 
authorize an extension of withdrawals of 1nembership some 
tiine in 1933-
l\fr. Ashburn: I call for the authorization as the best evi-
dence. 
By lvf r. Baird, Jr.: 
Q. -.1:\.ncl did you not, in pursuance of that, adopt a reso-
lution of the Board of Directors-
A. I think the Board of Director~ adopted that resolution, 
~Ir. Baird, witl1out any direct authority frozn the State Cor-
poration Comn1ission in pursuance of that act-an extension 
of six months, which was renewed from time to time. 
page 139 ~ J\lfr. Baird, Jr.: I expect 1ve will have to pro-
duce our records on that. I 'von 't go into that a.ny 
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further, then. We, of course, expect to recall 1\:I:r. Stanworth 
if necessary. 
By the Commissioner: · 
Q. Mr. Stanworth, fron1 Niay 4, 1931, up until February 2, 
1932, who was there in the office of the Definite Contract Build-
ing & Loan Association who was authorized to receive n1oney 
for subscriptions to 1nembership or stock of this cmnpanyf 
A. Mrs. Anderson was there, I suppose. She was the teller 
·at the wind.ow there, the cashier at the window. 
Q. And_ what was her title or position? 
A. Well, I think at tl1at time she did have a title as assist-
ant secretary. 
Q. Did any one else in there have a:uthority to take in money 
at that time other than yourself 1 
A~ Yes, there were two clerks in there. If either one of us 
were not there, they would w·ait. on the window, receive the 
money, and give a. receipt for it and then have the stock issued 
and the stock delivered the next day or so. 
Q. So,. either you or Mrs. Anderson or any of the clerks 
in the office had authority, upon request of a customer, to 
receive the money, issue a temporary receipt and later, those 
were taken up when the certificates were issued~ 
A. Yes sir. 
page 140 ~ Q. I-Iave you got a copy of your constitution and 
by-laws that were in effect during that period? 
A. Yes, 1929. 
The Commissioner: I would like "to have one. 
l\Ir. Swink : I will furnish one. 
R-E-DIRECT EXAl\1INATION 
By Mr. Ashburn: . 
Q. Mr. Stanworth, you do recall that these ladies were at-
tempting to withdra"r their money from this Association a 
number of times' 
A. They came in, l\Ir. A.shburn, and talked over the n1atter 
time after time, about wanting to get som~ of their money-
wanted to get son1e of it if they could not get all of it. I can't 
recall whether there was any specific withdrawal-no, there 
was not any specific withdravlal, I can't recall that, but they 
were like a great many other people-when we stopped pay-
ing -withdrawals, hundreds of people came in day after day to 
find out what the situation was. 
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Q. And you recall that they were trying to withdraw their 
money at a titne when this A.ssociatio~ was still solvent f 
A. No, I can't say. I suppose they "roulcl have liked to have 
gotten it, but I can't say there were any withdrawal notices 
filed. 
Q. I didn't ask you that, but their efforts to 
page 141 ~ withdraw it were made at a thne when the Asso-
ciation was solvent 1 
A. Well, nwst of thein would like to withdraw it, but I can't 
recall-· 
Q. And you knew the purpose they came there for was to 
. get this money 1 
A. I think so. 
Q. You didn't ask them to sign any document to evidence 
the fact that they wanted to get it out ,vhile they were there 1 
A. No, there '"~as no usc to sign any docun1ent, Mr. Ashburn, 
because they could not withdra'v it. 
Q. Your reply to thmn was that it could not be withdrawn~ 
A. That it could not be withdrawn, that is right. 
RE-CROSS-EXA~IINATION· 
By 1\fr. Baird, Jr.: 
Q. l\fr. Stanworth, you state that they came in like a great 
many other people came in and 'vanted to know what the situ-
ation was? 
A. ~rha t is· right. 
Q. 'Veil, they cmne there for infonuation, dicln 't they 1 
A. Yes. 
1\IIr. Ashburn: Information about what, l\ir. Baird? 
By 1\fr. Baird, Jr.: 
Q. You stated that just prior to that the clivi-
page 142 ~ dends had not been passed f 
A. Thev came in before the dividends had 
stopped. After we fi.{·st stopped the payment of withdra,vals 
thev came in. Q. And they wanted to l\!now why and what about that? 
A. That is right. 
Q. Did1 they come back within thirty days and ask for their 
money? 
A. No. 
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RE-DIRECT EXA~IINATION 
By Mr. Ashburn: 
Q. That situation is not entirely clear to me, Mr. Stanworth. 
Do I understand that this Association sus·pended withdrawals 
before it stopped the payrnent of dividends? 
A. Oh yes, a year and a half before, they did. 
Q. And these two ladies came ther~ shortly after with-
- drawals were suspended~ 
A. Yes, sir I suppose they did, lvlr. Ashburn. . As I said 
awhile ago, I don't know how rnany people came in the office 
there. One day there I did nothing but talk to people from 
nine o'clock in the morning until five in the afternoon, but who 
carne in or did not come in, I could not tell you to 
page 143 ~ save my life. 
Q. And they came in for the purpose of getting 
their money? 
A. I suppose they did. 
Q. And were advised by you that it could not be withdrawn? 
A. That is right. 
By Mr. Baird, Jr.: 
Q. You could not really tell whether they came in 1933 or 
19·34, could you? 
A. Oh no, it didn't ilnpress itself very strong on my mind. 
The Commissioner: I would like to broaden n1y 1·equest of 
J\fr. Stanworth that he exmnine his records a.nd let me have a 
list of all the people who requested withdrawals and the 
amounts each of the1.n dernanded: 
Mr. Ashburn: It the Commissioner please, our position 
with respect to that is, unless any of those parties assert their 
rights in this cause, they a.re not entitled to recognition by the 
Court. 
The Comn1issioner: That may be true, but I want that in-
formation on the subject. -
Mr.- Ashburn: I have no objection to your having· the in-
formation, but dili!?;ence prevails in matters of this kind. 
Mr. Baird, Jr.: You limit that to 1933? 
page 144 ~ The Commissioner: From 1933 on to the date 
of this suit. 
1\fr. Ashburn: I have nothing further at this time, if the 
Commissioner please. There may be additional testimony, 
but I don't know whether there will be or not. 
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1\tlr. Swink: lvlr. Commissioner, there isn't any list of with-
drawals down there. I have gdne over the minutes carefully 
and the files and the only thing we have of any record is the 
withdrawal by ~fr. Ashburn of these two and, sometime prior 
thereto, ~Ir. Baylor. Mr. Baylor had asked for withdrawal 
and it was in the minutes that he was directed to be notified 
that, under the State Corporation Commission's order, they 
could not take up his certificate. -
1\tir. Ashburn: That,· however, is simply a recital in the 
minutes of the Board of Directors f 
Mr. Swink:< That is aU I have been able to find. 
The Commissioner: 1\{r. Swink, my request was prompted 
by what I tmderstood ~fr. Stanworth to say, that they received 
numerous requests for ':vithdrawals, all of which were re-
turned, and his recollection was that they were returned with 
letters. 
1\tfr. ·Swink : Those letters 1nay be in the general file. 
Mr. Ashburn: ~fiss Cohen, did you ever receive 
page 145 ~ back from the Building Association the written re-
quest for withdrawal whieh you had made on be-
half of your mother and yourself? 
1\'Iiss Cohen: No, indeed, certainly not. 
Mrs. Cohen: No, sir. 
lvir. Ashburn: I didn't ask you, 1\tfrs. Cohen. 
The Comn1issioner: Is there any objection to 1\fr. Ash-
burn's withdrawing these original certificates and supplying 
copies? 
1\fr. Baird: All they have to do is to leave copies of the Con-
ditions. That is all we care about. 
The Cmumissioner: 1\'Ir. Stenographer, please note that I 
am returning· the five certificates to ~Ir. Ashburn. 
1\fr. Baird, Sr.: Mr. Con1missioner, I would 
page 146 ~ like to make this preliminary observation to you 
and, of course, for the benefit of my friends on the 
other side. In offering this evidence I an1 going to try to deal 
first with the certificates of l\£rs. and ~fiss Cohen, because that 
is the first evidence introduced, and then togethe1· 'vith the cer-
tificates of I\Ir. Baylor and Mr. Conrad, because that was next, 
and then deal 'vith the conditions with respect to the with-
drawals, because they apply to all of them. It seems to me 
that would he the simplest and clearest and easiest 'vay of pro-
•ceeding. I mention that because you may not understand my 
dropping one thing and going to another.· Now, that you may 
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appreciate· the si6rni£cance of smne of the questions, you will 
recall that the certificates of ~Irs. and :1\'Iiss Cohen were dated 
in ~fay and July of 1931, in June and July of 1932, and in Feb-
ruary, 1933. 
P. 0. STAN"70RTH, 
recalled on behalf of the defendant, was examined and testi-
fied as follows : 
Examined by 1\tlr. Baird, Sr.: 
Q. 1\Ir. Stanworth, did the Board of Directors adopt any 
resolution changing the forn1 of certilicates which 'vere issued 
. to the holders of full-paid stock prior to the issuance of the 
last certificate to :Mrs. Cohen1 
A. Yes, sir. 
Q. vVhat was the date of that resolution? 
page 147 ~ A. November, 1932, I think (referring to a 
book). 
Q. What was the date of the meeting at which that resolu-
tion was adopted? 
A. November 28, 1932. 
Q. Will you look at the resolution and read into the record 
the paragraph referring to that matter? 
Mr. Ashburn: Before doing that, if the 001nmissioner 
please, I want to state this objection to the resolution in order 
to preserve our rights. Our position is that the charter of the 
Definite Contract Building & Loan Association, which con~ti­
tutes the fundmnental source of its authority from the State, 
specifies the class of certificates that the Association is autho-
rized by law to issue, and that no action of the Board of Di-
rectors can create any novation in the form of those certifi-
cates. 
The Commissioner: Do you just want to have it under-
stood that you are making that point~ 
Mr. Ashburn: Yes, and I want to insist on the point before 
the Commissioner, because I contend that the Board of Direc-
tors had absolutely no authority to change the fonn or con-
dition or obligation of the certificate. 
The Commissioner: It will be understood that that objec-
tion will apply to all of the testimony without repetition. 
~Ir. Smith: It is understood that this evidence 
page 148 ~ is not introduced insofar as affecting the rights • 
of C. 1\L Baylor is concerned 1 
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:Nir. Baird, Sr.: I was going to offer the whole resolution, 
but, as I said before, I was offering just those parts, for the 
convenience of everybody that \Vas interested in this matter. 
You will have the whole resolution in. 
By ~Ir. Baird, Sr.: 
Q. \Viii you read that~ 
A. "New fol'lns of certificates of men1bership and appli-
cations for me1nbership in both instahnent stock and full-paid 
stock "rere read to the Board, and on motion they were 
adopted.'' 
1Ir. Baird, Sr.: \Ve offer that extract and so much of the 
minutes of the meeting as anybody wants to look at. 
Q. Now, l\ir. Starpvorth, 1vill you show us wl1at was the form 
of the full-paid certificate that had been issued prior to the 
adoption of that resolution1 
A. (The witness handed a paper to counsel.) . 
lVIr. Baird, Sr.: I read from the Terms and Condition of 
that and offer the certificate for the Commissio11er 
page 149 ~ or any of the interested parties: 
"This certificate 1nay be 1vithdrawn by the holder a.t any 
tin1e after thirty days, upon thirty days' written notice, and · 
may be called in by the Association at any ti1ne after three 
years, upon payment to holder of the par value of each sha.re 
herein and dividends as above set forth, but if withdrawn any 
tin1e prior to six months from date no interest will be 
allowed.'' 
(The certificate read from was filed in e\ridence, marked 
"Defendant's Exhibit No.1.") 
Mr. Ashburn: That, as read by you, is at variance with the 
original Cohen certificate. 
:Mr. Baird, Sr.: I an1 going to ask that question to cover 
what you are getting at. 
By }[r. Baird, Sr.: 
Q. All of the certificates that ~Irs. Cohen has contains that 
language, except the last one, do they not? 
A. That is right. 
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~fr. Ashburn: J'ust one minute. I do not think they do. 
lVIr. Baird, Sr.: \Veil, they show for themselves. 
By 1Ir. Baird, Sr.: 
Q. Now, ~Ir. Stan worth, 'vill you sho'v us the form of cer-
tificate used after the passage of that resolution 7 
A. (The witness handed another paper to counsel.) 
l\fr. Baird, Sr : I will read from the form of 
page 150 ~ certificate which the witness handed me the fol-
lowing·: 
''Such n1emberships or any part of a n1embership may be 
withdrawn, after six months from the date hereof, upon such 
notice, at such tin1e, and on such tenus as the Board of Di-
rectors of the Association deems proper, and when with-
drawn the holder shall receive the value thereof including 
all unpaid dividends thereon.'' 
Mr. Baird, Sr: I offer that clause from the form of cer-
tificate for the use of the Commissioner and counsel. 
{The certi:fica:te was filed, marked ''Defendant's Exhibit ' 
No.2".) · 
Q. Now, l\Irs. Cohen's last certificate, the one dated Feb-
ruary, 1933, contains that provision, and all other certificates 
issued for full-paid stock since that time contain it? 
A. Yes, sir. 
Q. Are there any other resolutions making· any change in 
tl1e for1n of the stock certificate that you remember? 
A. Not the exact date. 
Q. Tell us what were the circumstances under which all 
the certificates were issued to ~{rs. Cohen and :M:iss Cohen. 
You may as well deal with them together. 
A. Well, as I remember, they came in the office at different 
times to invest in our full-paid stock. They would come i~ 
and bring us a check for the amount of money 
page 151 }- they wanted to subscribe and how many shares. 
We would give them a temporary receipt for this 
amount of money, saying it was 'for so many shares of full-
paid stock and tell them to come back either the next day 
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or the day after and we would have the certificate signed and 
ready for delivery, but to bring their receipt back' with them. 
They would bring· their receipt back, surrender us their re-
ceipt, and we would g·ive them their stock certificate. 
Q. Was the proceeding in respect to the issuance and de-
livery of these certificates to Mrs. and ~Iiss Cohen similar 
to that followed in respect to full-paid certificates delivered 
other persons, or was it different in any respect¥ 
A. No different at all. 
Q. Was there any deposit made with the Association by 
lVIrs. and l\fiss Cohen and subsequently used by them for the 
purpose of purchasing certificates Y 
A. None. 
Q. Did you have any transactions with them, other than 
what you have narrated, in respect to the purchase by them 
of these stock certificates f 
A. No, sir. 
_ Q. Did they make any inquiry of you as to the contents of 
these stock certificates, or when they were withdrawable, or 
anything of that kind 1 If they did, tell us what happened 
about that. 
A. I don't remen1ber whether they did or not. 
page 152 ~ I don't recall whether anything was said about the 
withdrawal. The certificates, as a rule, spok~ for 
themselves about the withdrawal feature of it. 
Q. What were the statements that you generally made? 
1\Ir. Ashburn: I object to that, may it please the Commi_s-
sioner. I do not see that it has any pertinency. 
By l\1r. Baird, Sr : 
Q. What were the statements that you generally made to 
all purchasers of full-paid stock in respect to its withdrawal, 
·and did you 1nake to those ladies statements similar to those 
that you generally n1ade ¥ Do not answer the question; I 
understand counsel objects to that question and I do not press 
it. 
Did vou hear l\f rs. Cohen and l\fiss Cohen testifv as to con-
ver~atfons they said they had with you? · ~ 
A. I did. 
Q. Did you ever have any such conversations Y 
A. I do not recall any such conversation. Now, as I under-
stand, you n1ean as to the original certificates Y · 
Q. I n1ean as to the time they purchased the stock7 
A. I don't recall any 
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Q. "\Vere ~Irs. and 1\-Iiss Cohen, after the issu-
page 153 ~ ance of these stock certificates, treated in the 
sa1ne 1nanner as you have treated the holders of 
other full-paid stock certificates 1 
A. Yes. 
Q. Did you send then1 notices of all the 1neetiugs ~ 
A. \Vell, we only had one meeting· in which we ever sent 
notices out, and they were sent notices, I suppose, because -
we sent a vn·itten notice to all n1en1hers and I suppose they 
were along with the rest of them. 
Q. vVhen you had these special reorg-anization n1eeting·s, 
you sent out notice, you testified 1 
A. That is right. 
Q. Did you send them notices, do you know? 
A. I must have, because they say that they got a proxy 
from us, and the proxy was sent along in the notice. 
Q. How did you give notice of your regular annual meet-
ings? 
A. By advertisement. 
Q. Did you have any special meetings other than those 
relating to this reorg·anization plan~ 
.A. None at all. 
Q. Do you know 1\rlrs. Cohen or l\Hss Cohen¥ 
A.. Yes. 
Q. Did they attend these reorganization meetings f 
A. They did, the one in September, 1935. 
page 154 ~ Q. Have you looked, in response to "Nfr. Ash-
burn's request, to find whether you could locate 
any withdrawal requests from 1\frs. Cohen and her daug-hter f 
A. I have. 
Q. Could you find any? 
A. I could not. The only withdrawal that I can recall was 
a letter received by us from 1\{r. 1\fartin, which was in Janu-
ary, I believe, of this year. 
Q. Well, I should have said, other than the letter from 1\rlr. 
1\riartin when he was representing her and from 1\{r. Ashburn 
after he was en1ployed. 
A. None other that I can recall. . 
. Q. Those have already been offered in evidence. You have 
heard 1\irs. Cohen's testin1ony, and 1\riiss Cohen's, to the ef-
fect, as I recall or understood them, that you frequently 
prmnised thmn payment of the withdrawal value of their 
shares. Do vou remmnber 'vhat thev testified on that sub-ject? " ,, 
A. I believe I do, l\1: l'. Baird. I can't recall exactly. 
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Q. Well, did you have any conversations with them in 
which you promised to pay the withdrawal value of their stock 
at any special time 1 
A. No. "\Ve had a good many conversations with her-I 
don't know how many we had-and they were told, like all 
other members who came in, that withdrawals had stopped 
for a period of six months, that w·as as far as we 
pag·e 155 J could extend it; at the end of that time, I didn't 
know whether we could pay anything or not. 
There was no promise on our part-on my part, to pay them 
at any tin1e-any particular time. 
Q. Now, don't answer this question until 1\fr. Ashburn has 
had an opportunity to object to it: Did you make state1nents 
.to the holders of full-paid certificates from time to time when 
they requested withdrawals, and did you n1ake statements to 
l\frs. and l\Iiss Cohen when they requested withdrawals, and, 
if you did, 'vhat did you say to people in general who were 
asking for withdrawals, and what did you state to l\frs. and 
1\fiss Cohen? 
J\.Ir. Ashburn: I have no objection to the question in so 
far as it relates to l\frs. Lena Cohen and Miss Bettie Cohen 
nor to the witness' replying as to any converRations that he 
had with then1 in respect to withdrawals. I do object to it 
insofar as it relates to any other persons. 
A. When we stopped the withdrawals in July, 1933, noti-
fying the people that we had suspended the withdrawals for 
a period of six months, naturally, the office was full of niem-
bers who came down to see what the trouble was. We had 
kind of thought of what we could tell the n1embers and, as 
well as I remen1ber, our talk to nearly everJr n1ember was on 
the same line-that the Association's assets were frozen at 
the time and that there 'vere so1ne people who 
page 156 ~ were withdrawing their stock. To keep all the 
stockholders on the same level, the Board of Di-
rectors had decided to stop all withdrawals, which was done. 
As far as when we could pay them, there was no promise on 
anyone's part as to when the payment of ·withdrawals would 
be resumed. There was no special conversation with 1\tirs. 
Cohen except on the general plan that we talked to all of them 
whP.n thev came in. 
Q. Oan"you say whether ~Irs. and ~Hss Cohen ever sought to 
withdraw their stock before ·withdrawals had been stopped? 
A. They had not. 
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page 157 ~ By 11:r. Baird, Sr: 
Q. 11:r. Stanworth, will you to your records 
and tell us what is the first resolution you find of the Board 
of Directors in respect to the non-payment of withdrawals 1 
A. June 29, 1933. 
Q. Will you read into the record that part of the minutes 
of the n1eeting dealing· with the matterY 
~fr. Ashburn: \Ve object to the validity of the resolution 
of the Board of Directors proposed to be read, on the ground, 
first, that the charter of the corporation provided that there· 
should be a definite obligation expressed in the certificate for 
any Full Paid Stock and that the Board of Direc-
page 158 ~ tors had no power to alter that obligation; and, 
secondly, that any action of the Board of Direc-
tors altering the obligation, of the contractual provisions con-
tained in the certificate and charter, was unconstitutional, as 
in derogation of the contract between the parties. 
l\:Ir. Baird, Sr.: It is understood, of course, l\Ir. Commis-
sioner, that we l)Ut at the service of the Commissioner and 
counsel all these n1inutes. I do not see any use of _putting into 
this record a lot that seems to 1110 irrelevant, but, of course, if 
counsel have a different opinion, any part of it is available. 
1\tir. Ashburn: The objection made is on behalf of 1\llrs. 
Lena Cohen and 1iiss Bettie Cohen and on behalf of Conrad 
Brothers, Incorporatet1, and, with respect to those, without 
waivii1g the contention that they are and at all times have 
been creditors of the Building Association. 
1\rlr. Smith: 'Ve object in so far as the purpose of the in-
troduction of the resolutions is to endeavor to affect the 
vested rig·hts of C. l\1. Baylor, on the gTound that it would be 
unconstitutional. 
A. ''No member who did not give notice prior to July 1, 
1933, may withdraw from the A.ssocia.tion in cash the value 
of his investment shares until the Board of Di-
page 159 ~ rectors shall have authorized further with-
drawals.''· 
By Mr. Baird, Sr: 
Q. Is that the. first resolution on that subject~ 
A. Thatjs the first resolution, yes, sir. 
Q. What is the next one? 
A. The next one was on July 25, 1933. 
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J\fr. Ashburn: The objection applies to ·an similar resolu-
tions on the same subject. 
J\{r. Smith: It is understood, of course, that all of our 
objections apply. 
By Arir. Baird, 8r : 
Q. ''Resolved that Article 16 of the By-laws be and the 
same hereby is amended so as to .add to said By-laws as at 
present written the following: No member who did not give 
notice on or before July 1, 1933, may withdraw from the As-
sociation in cash the value of his investment shares until the 
Board of Directors shall have authorized further withdrawals, 
and.in no event shall any member who did not give such no- , 
tice be allowed to withdraw from the .Association or receive 
the withdra,val value of his investment shares, whether ma-
tured or not, in cash, unless and until he shall have given to 
the Association at least six months' notice of his intention to 
withdraw, and, in view of the present emergency, the time 
of withdrawal of any shares as to which notice 
page 160 ~ of withdrawal has been given since July 1, 1933, 
is extended for six months from July 1, 1933, and 
the Association reserves the right to further extend the time 
for the ,-dthdra,val of any shares, whether or not notice shall 
have been given, if and when, in the opinion of the Board of 
Directors, the existing conditions require such action.'' 
Now, without troubling you, un~ess the Commissioner or 
counsel desire it, to refer to that in detail, can you say whether 
or not that period was constantly extended thereafter every 
six months¥ 
A. It was. 
Q. By resolution~ 
.A. By resolution, yes, sir. 
Q. Can you say who prepared this resolution and recom-
mended its passage to the Board of Directors~ 
.A. I think the one you just read was prepared by Col. 
1\IIann. ·You were out of town at the time, and I think he took 
the matter up with the different banks to see what they 
thought about it. . 
Q. Do you know who was representing the banks in re-
gard to all these rna tters? 
A. I think J\!Ir. I-lugh Davis. 
Q. Did your attendance on the meetings with the bank of-
ficials enable you to say whether all of these pro-
page 161 ~ ceedings were subject to consultation with the 
bank officials and their counsel and the officers and 
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counsel of thc.1 Association and the special counsel of the As-
sociation 1 · · 
1\Ir. Smith: \Ve object to that question and ans\ver on the 
ground that it is thoroughly imn1aterial and irrelevant in 
so far as l\1:r. C. l\L Baylor is couc0.rnecl. 
:Mr. Baird. Sr: I achnit, of course. it does not affect it ex-
cept in so far as it says the Board of Directors had to exer-
cise thP.ir discretion. I just want to show it was a reasonable 
exercise. 
A. My impression is that they did, l\Ir. Baird, that we were 
consulted almost in every n1ove that was n1ade about that 
time. 
By l\ir. Baird, Sr: 
Q. Do you recall how long Col. l\fann 'vas acting as spe-
cial counsel for the Association in regard to these tnatters? 
A. I think, through July and August of 1933. I believe 
you were away on some trip and you got back in September, 
I think. ' 
Q. Do you recall how long· 1Ir. Davis was acting for the 
banks in respect to these matters because of their interest 
as creditors? · 
A. No, I do not, J\·fr. Baird,-I suppose, until 
page 162 ~ the ti1ne that we paid off the banks all that we 
owed them. 
Q. I-Iow many sets of by-laws has this Association had Y 
.A. Two. 
Q. ·When did the first expire and when did the second be-
g-in? 
A. The orig·innl by-laws were in existence until 1931, I be-
lieve, and then new by-la,vs were adopted at a stockholders' 
·meeting· in January, 1931, and, "rith the amendments that have 
been tnade to then1 since, are still in existence. 
Q. I hand you two sets of by-laws and ask you to say 
whether they are the two sets that you are referring· to? 
A. ·Yes, sir, that is rig·ht. 
J\ir. Baird, Sr.: Now, I dP.sire to read into the record the 
following provisions of the old by-laws. I do not believe they 
have any applicability to anybody except 1\t[rs. Cohen and 
they do not have applicability to all of her stock. 
:Nir. Ashburn: Before 1\•Ir. Baird reads that, I have not 
seen the -pamphlet which he has in his hand, but at n1ost it 
can only be a copy of the orig-inal by-la,vs. The originals 
themselves are found in the minute book of the company. 
Now, whether it is a correct copy of that, I do not know. I 
have perused the original, and there are several things of 
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considerable momP.nt in thmn. If that is a cor-
page 163 } rect copy, I have no objection to it. 
The Connnissioner: You offer the entire two 
sets of by-laws? 
Mr. Baird, Sr.: Yes. Anything I offer a part of, it is un-
derstood counsel have a right to all of. I offer in evidence 
and read into the record Section 1 and 15 of Article 13, pages 
11 and 15 of the old by-laws. They read as follows: 
· ''ARTICLE XIII. 
''Section 1. The terms and conditions expressed in the 
certificate of n1embcrship in connection with the application 
for mmnbership, and the charter and By-laws of this Associa-
tion, form the contract between this Association and the mem-
br.rs thereof." 
That has no relevancy except, as 've claim, that it empha._.. 
sizes the execution of verbal understandings. 
Now~ Section 15 is as follows: 
'' Sc~ction 15. Any member wishing to withdraw his cer-
tificate, may, if in good standing, be allo,ved to do so at any 
tin1e after twelve months. But the Association shall not be 
required to pay out such withdrawing members in any one 
n1onth n1ore than one-half of the net receipts for that month." 
.Now, that expression "net receipts'' may be a matter with 
which I will 'vant to deal subsequently and 1nay be a matter 
of in1portance. I think for the present, in my 
page 164 } view of the testhnony, it won't amount to any-
thing·. 
1\fr. Ashburn: I call your attention to the fact that bv its 
terms the section only ~pplied to instaln1ent stock, firstly; 
and, secondly, that it was abolished in 1897. You wil1 :find 
the record of the abolition of it at page 54 of the minute 
hook. 
1\{r. Baird. Sr.: That would apply to any Full Paid Stock 
or any Instaln1ent Stock that 'vas in good standing, I take 
it, but there is no use in our arguing that staten1ent. Now 
I offer Section 2 of Article 19, on page 8, and Article 26 on 
page 11, on the new certificates. I will read that into the rec-
ord for the purposes of convenience: 
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"ARTICLE XIX. 
CONTRACTS OF 1\iE~IBERSIDP. 
''Section 2~ Application for n1en1berships, certificates 
thereof and all sig·ned documents, with the Charter, By-laws, 
Rules and Reg·ulations of this Association shall constitute 
the contracts between itself 'and its members.'' 
Now, the Commissioner will recall that this resolution which 
I have read, of July 25, 1933, mentions an existing by-law, 
that by-law 26. I have already read that amendment and 
now I will read the original so that the record will be com-
plete as to the original of the by-law as amended: 
page 165 ~ "ARTICL.E XXVI. 
WITHDRAWALS. 
''Any member wishing to withdraw may do so upon the 
condition stated in the application for membership, the cer-
tificate therefor a11d other signed documents and the Charter, 
By-laws, Rules and Regulations of the Association, but there 
shall not be paid to withdrawing members more in the ag-
greg·ate, in any one month, than one-half of the Association's 
net receipts during that mouth, exclusive of receipts from the 
sale of bonds and paid up memberships, unless, in the judg-
ment of the Board of Directors, it is wise and prudent to do 
so.'' 
Now, I may desire at a later stage to deal with the effect 
in this situation of the word "net", but I do not want to go 
into that unless it becon1es necessary, because it involves a 
lot of figures and will take a lot of time. 
Q. N·ow, ~Ir. Stanworth, what did you say was the date 
at which it was resolved not to pay any more 'vithdrawals Y 
A. In June, 1933. 
Q. Will you state as briefly as you can the situation in so 
iar as you know it which led to that declaration by the Di-
rectors at that time that the Association was confronted by 
an emergency which made them think it inexpedient to pay 
withdrawals? Just go back, if you can, say, to the Fall of 
1932 and g·ive us the situation after that time. 
pag·e -166 ~ A. In 1932 and a little previous to that, we 
were confronted with a lot of withdrawals, both 
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of bonds and Full Paid Stock. The Association was paying 
these withdrawals, but were still looking for a way to raise 
some ·money. On October 1, 1932, we needed a certain amount 
of money to pay the interest on our bonds and maturing bonds 
that had matured on October 1, 1932. A little previous to 
that, we had gone and asked the RFC for a loan. 
Q. Now, let me get that straight. What was the date at 
which the Association .first had difficulty in meeting ~nterest 
on its bonds? 
A. That was September, 1932. 
Q. You mean October, don't you? 
A. Well, October 1st, 1932. 
Q. Now, what steps did they take to provide for that emer-
gency? 
A. A little before that time, we had gone up to the RFC 
to obtain a loan from them-to get a loan so we could go ahead 
and proceed. The loan at first was refused us, which was the 
latter part of September. 
Q. Do you remember how much you tried to get from the 
Reconstruction Finance Corporation~ 
· A. I don't know what it was, l\1:r. Baird,-somewhe1·e be-
tween three and five hundred thousand dollars. That appli-
cation was turned down. The first of October 
page 167 ~ came, and one or two days previous to that we 
got the banks to tide us over temporarily to meet 
these obligations that we had on October 1st. 
By the Commissioner: 
Q. Was that the local banks f 
A. The local banks. But they wanted sotne change in the 
manag·ement and another effort to be made to get this loan 
from the R·FC. We borrowed the money from the banks, paid 
our obligations on October 1st, and started again with the 
RFC to obtain this loan from them. 
By 1\rir. Baird, Sr.: 
Q. Was that the time that the banks· called 1\tfr. Bailey in, 
or required him in Y 
A. Well, he came in about that time; I suppose it must 
have been about the time. 
Q. Let me g·o a little ahead there. When did they finally 
get a loan from the Rec~nstruction Finance Corporation? 
A. Not until April, 1933. · 
Q. At that time how much money did the Association owe. 
the banks? 
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A. Nearly $300.000. 
Q. Those loans to the banks were retired out of the Recon-
struction Finance Corporation loan, were they 
page 168 ~ not~ 
A. l\1ost of it was. Some of it was held over 
until the following· year. 
Q. Do you know whether that was a requirement, both of 
the Reconstruction Finance Corporation and the banks, that 
the banks should be paid out of the Reconstruction Finance 
Corporation loan1 
A. Oh, yes, that was the requiren1ent. 
Q. Did the Reconstruction }i"'inance Corporation make auy 
requirement as to the application to a reduction of its loan 
of any receipts fr01n the Building· & Loan Association? 
A. They required to be paid back every month every dollar 
that we received on dues on the loans that ·were pledged with 
them and any further curtail that we could 1nake. 
Q. vVas it later determined that additional :financial ar-
rangements were necessary, and, if it was, what was done? 
A. "\Ve sa,v, ~Ir. Baird, that the notice of withdrawals of 
the bonds was still coming in and Full Paid Stock was still 
coming in. "'\Ve had a g-reat n1any bonds that 'vould be recall-
able on October 1st, 1933, and these bonds were all secured 
by specific deposit of collateral pledged against each Reries 
of bonds. The Board of Directors saw that there was no way 
in the world we could meet these bonds and meet the with· 
drawals of the ·Full Paid Stock and certain instaln1ent stock. 
So, in June, 1933, this resolution stopping the withdrawals 
of all stock was adopted and each stockholder was 
page 169 ~ sent a notice to that effect. The bondholdet·s also 
were notified that we would receive no notice of 
the withdrawal of bonds. He was asked to substitute his bond 
for a new bond which would mature October 1, 1938, to give 
us what we thought a 5-year breathing· spell to see what we 
could do. The Full Paid· Stock-the holder was asked to sur-
render ·his old Full Pa.id Stock Certificate and g·et the new 
certificate of men1bership which left the withdrawal of it in 
the hands of the Board of Directors to be paid 'vhen they saw 
it expedient to do so. 
Q. That was the reorganization that we spoke of as being 
perfected in October, 1933? 
A. October, 1933. 
Q. That was the reorganization that followed the loan frmn 
the Reconstruction Finance Corporation 1 
A. That is right. 
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Q. A.nd that resulted in the taking· in of the bonds that were 
security of individual pledges and falling due, and issuing 
in place of them bonds payable five years after date and se-
cured by collateral trust indentures~ 
A. That is right. 
Q. And calling· in the stock that was callable on thirty days' 
notice and issuing this new form of stock~ 
A. That is right, sir. -
Q. Can you tell the Commissioner approximately what pro-
portion of the bondholders and stockholders of 
page 170 ~ the Association came into that arrangement7 
A. About ninety per cent of each. 
Q. Was it later ascertained that the Association's condi-
tion was such that there had to be further reorganization 7 
A. It was. 
Q. And when was that determined on and how did it re-
sult? 
· A. Well, that started, 1\:fr. Baird, I suppose, in the latter 
part of 1934 or early 1935. We started to take it up with the 
vVashington authorities about the forming of a Federal as-
sociation by which we could transfer-at first, we thought-
we could transfer our entire association over to a new Fed-
eral Association. vVe had investigation after investigation, . 
but the final result was that the Federal authodties said that 
the only way they could help us out would be to take over 
our assets-such assets as 've had-enough to retire our 
bonds, provided the bondholders would take a fifteen per 
cent loss. That was worked on, and in August, 1935-
Q. Let me shorten it just a little bit. That reorganiza-
tion resulted in the establishment of the Federal and the 
exchange of Federal stock for bonds, the Federal taking the 
collateral which had ben deposited as collateral for the 
bonds7 
page 171 ~ A. That is right. 
Q. Now, did all the bondholders come into that? 
A. No, they did not. 
Q. Then, there were some of the bondholders that did not 
come into the first reorganization and some that did not come 
into the second? 
A. That is right. 
Q. There were some stockholders that did not come into 
the first and some that did not come into the second. Were 
the holders of the stock that did not con1e into the new re-
organization plan constantly pressing for payment of with-
drawals, or some of them? 
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A. Very fe·w, l\1r. Baird. 
Q. Some of thmn were 1 
A. Sotne were, yes, sir. 
Q. vVere you devoting· all available funds to the payment 
of creditors up to the time this Association went into the 
hands of the receiver? 
A. Practically all. Now, lVIr. Baird, I want to call your 
attention to this thing: During the past three or four years, 
we havP. had so n1any borrowers who were in default, we had 
so many foreclosure to take place in the last three or four 
years. Well, every one of those foreclosures that were made, 
by the thne that we sold the property-we had to buy it in 
ourselves-by the tin1e that we sold the prop-
page 172 r erty and put it in a condition that it could be 
rented or would be salable, and paid the taxes 
· on the property, why, each foreclosure would cost us any-
where fr01n three hundred to a thousand dollars that we had 
to pay out in cash to get this house in such shape that there 
would be son1e revenue from it. 
Q. At the timP. the Association went into the hands of re-
ceivers, do you know how many bonds were outstanding? 
A. 48,000, I think. 
Mr. Ashburn: ':Phat is in amount, I assume~ 
The Witness: Y cs, in amount. 
By l\Ir. Baird, Sr.: 
Q. From the time that you stopped paying withdrawals, 
were all the available funds of the Association devoted to the 
payment of creditors? 
A. y P.S, sir. vVe wnre trying· to take these bonds up that 
had never been exchanged. \Ve would take those up when-
ever we could g·et them. 
Q. Well, they were creditors? 
A. They were creditors, sure. 
Q. \Vas there any "ray that the Association could have 
paid withdrawing members through that period except at the 
expense of creditors? · 
l\{r. Ashburn: I object to that, if the Commis-
page 173 r sioner please. 
A. No, sir. 
1\Ir. Ashburn: In connection with the objection, at the 
L. Cohen and B. Cohen v. G. R. Swink, Receiver, etc. 143 
P. C. 8t01nworth. 
last hearing we called for a statement of bank balances, which · 
we have not yet seen. ' 
JYir. Baird, Sr.: I take it that it is a matter of law whether 
the obligation to pay creditors constituted an emergency, in 
a legal sense, which justified the non-payment of withdrawals. 
l\fr. Ashburn: It is also a question of law as to who are 
creditors. 
JVIr. Baird, Sr.: I. offer in evidence the collateral trust in-
denture because that shows that we were required to keep 
with the trustee collateral in the amount of 125 per cent of 
the indebtedness. I don't suppose there is any use in asking 
Mr. Stan,vorth about that, because that is a legal matter. 
By J\lh·. Baird, Sr.: 
Q. Now, JYir. Stanworth, 'vhen the arrangement was made 
with the Federal whereby it accepted parts of your collateral 
deposit with the trustee and issued stock which went to the 
bondholders, did not the Federal issue stock of a par value 
substantially equal to the par value of the collateral turned 
over to it? 
page 174 ~ A. Practically, with the sum of a reserve that 
they kept out. Yon see, they held back a 5 per 
cent reserve in the Federal. 
Q. Ho'v 1nuch was that reserve 1 
A. Five per cent, I think. 
Q. So that the collateral taken down was 125 per cent of the 
bonds and the collateral turned over to the Federal was sub-
stantially 95 per cent f 
A. That is right. 
Q. l\fr. Stanworth, returning for a n1oment to the time at 
which you say the difficulties of paying interest on the As-
sociation's bonded debt became acute, that is, on October 1, 
1932, I understand that the efforts to obtain a loan from the 
Re~onstruction Finance Corporation with ,vhich to meet this 
interest, and other calls on the Association, were unsuccess-
ful, up to October 1, 19321 
A. That is rig·ht. 
Q. And that at that time the banks agreed to make a tem-
porary loan with this arrangement about turning over the 
management to 1\t!r. Bailey and renewing the application for 
a loan from the Reconstruction Finance Corporation? 
A. That is right. 
Q. And lVIr. Bailey took charg·e on the first of November, 
1932? 
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A. He did, 
page 175 ~ ~Ir. Baird, Sr.: ~Ir. Commissioner, I will in-
troduce the resolutions showing the circumstance::> 
under which Mr. Bailey took charge. I suppose you ought 
to have them to complete this record. 
Q. Then new efforts to obtain a loan from Reconstruction 
Finance Corporation were begun and continued to the spring 
of 1933, when they were successful~ 
A. That is right. 
Q. And that loan was used to pay off the bank loan Y 
A. Yes, sir. 
Q. And up to that tirne, there were so many withdrawals 
and so many bonds becoming due that the new arrangement 
perfected in October of this year was first brought under 
consideration, is that 1·ightf 
A. There was no new arrang·ement made in October, 1933. 
The arrangement about the stock and the bonds was in July 
and August, 1933. 
Q. Yes, that is right. What were the -provisions of tl1e 
outstanding bonds in respect to their due date ~nd their call-
ability? 
A. You mean the old bonds¥ 
Q. Yes. 
A. The old bonds were 10-year bonds with the privilege 
of redemption any time after five years upon 90 days' notice 
previous to an interest date. 
page 176 ~ Q. And you mean that no bonds 'vere callable 
. by the owner at any time before five years after 
date, upon interest payment periods, upon 90 days' notice¥ 
A. That is right. 
Mr. Baird, Sr.: Mr. Commissioner, at the suggestion of the 
Receiver, I will read into the record from the minutes of a 
meeting of November 1, 1932, the information respecting the 
then present den1ands on the As~ociation: 
'' 1. Memorandum of under-standing arrived at on Monday, 
October 31, 1932, at a n1eeting in the Director's room of the 
Norfolk National Bank of Commerce and Trusts at 4:00 P. 
~M. at which there were present lV[essrs. J. B. Dey of the Nor-
folk National Bank -of Commerce and Trusts, R. W. Dudley 
of the Seaboard Citizens National Bank, A. W. Brock of the 
Virginia National Bank and Hug-h W. Davis, counsel for the 
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hankers, P. C. Stanworth, A. G. Bailey and Edward R. Baird, 
Jr. 
"2. The real estate, appraised by the committee, which 
has beP.n or seems likely to be sought in hy thP. Association 
and the Atlantic Trust and Security Company sho,vs a de-
preciation from the book value of approxi1nately $160,000.00 
and an. appraisement of certain securities owned by the As-
sociation and Trust Company shows they also are worth less 
than their book values, but it appears, considering their conl-
bined assets and liabilities, that the Companies are solvent. 
"3. (a) Notices have been received for the withdrawal of 
about $36,400.00 of paid up stock and $1,500.00 of bonds. Un-
der thP. By-Laws the directors may appropriate to the pay-
ment of stock withdrawals each month only half of the 
monthly receipts, in their judgment. 
"(b) $77,000.00 are due on April 1, 1933. 
page 177 ~ Usually a large percentage of such bonds are ex-
changed for ne'v bonds, hut payment of those 
mentioned may be called for without further step. 
'' (c) There are about $600,000.00 of bonds the payment 
of which may be. called on April 1, 1933, provided notice is 
given prior to January 1st, and there are about $325,000.00 
of such bonds which rnay be called in October, 1933, pro-
vided notice is g·iven before July 1st. 
" (d) ThP.re are about $250,000.00 of bonds which may be 
called in 1934. The number which may b<~ thereafter called 
diminishes rapidly. 
'' 4. All shares of the stock of the Trust Company shall be 
·delivered to the Building Association 'vith attached powers 
of attorney, irrevocable until the accomplishment of the pur-
poses herein set forth, authorizing· the Trustees of the As-
sociation to vote said shares at all regular and special meet-
ings of stockholdP.rs. The Trust Con1pany shall be credited 
with all dividends to which it becomes entitled, and said 
shares and dividends Rhall be held and disposed of, in the 
discretion of the A.ssociation, for the use, benefit, protection 
and advantage of the holders of all its shares or memberships 
outstanding on November 1, 1932. Upon the retirement of 
such shares or memberships the certificates for shares of the 
stock of the Trust Company and attached powers of attorney 
shall be returned to the depositors, their heirs, personal rep-
resentatives or assigns respectively, and all dividends to 
which the Trust Company is entitled shall be paid to it, less 
the whole or any part of the value of said stock, or of said 
dividends necessary to completely indemnify the holders of 
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the stock or n1emberships of the Association outstanding on 
November 1, 1932. 
"5. l\ir. Bailey is to be made General :1\;fanager of the As-
sociation and Trust Company, at a salary of $500.00 a month, 
and ~Ir. Stanworth, Treasurer of the two companies, without 
an increase of sa-lary. None of the other officers are for the 
present to be changed, but the present officers and directors 
are to resign whenever requested by the General 
page 178 ~ ~Ianager as officers and directors of both the As-
sociation and Trust Con1pany, or to be re-elected 
at the coming· annualtneeting in ,January, 1933, and continue 
in office for at least 12 months if requested to do so by the 
General ~1anager. 
"6. The General ~tanager shall have full and complete 
control of the business and affairs of both the Trust Company 
and A'ssociation, subject only to the Board of Directors and 
all by-laws and resolutions necessary to put this into effect 
shall be adopted. He shall attend all meetings of the direc-
tors of both companies in an advisory capacity, for the pur-
pose of infonning· himself ai1d counseling with the directors.'' 
Q. Now, those circumstances which you have narrated and 
those which are set forth in the minutes which I have just 
read, in the opinion of the Board, constituted the emergency 
which prevented the payment of withdrawals¥ 
A. That is right. 
Q. And that condition continued from 1932 on to the date 
of the receivership, with the modifications that you have men-
tioned, wherein, as a result of the arrangements effected, and. 
especially the last one with the Federal Association, all the 
debts had been retired except $48,750~ 
A. Yes. 
Q. Those were afterwards taken up by the Receiver, 
weren't they? 
A. All but $1,750. They have been called but have not 
been brought in. 
Q. \Vhat do the books of the Association show 
page 179 ~ in respect to whether or not all classes of stock 
were carried under a common heading or under 
different headings 1 
Mr. Ashburn: 'Vhat is the pertinency of that, if the Com-
missioner please ~ 
Mr. Smith: The books have already been introduced in 
evidence and they show how they were carried. 
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:Nir. Baird, Jr.: lie can show how the other stock was car-
ried. 
1\llr. S1nith: vVell, let hin1 refer to the books. 
A. In addition to the distinction between the Full Paid 
Shares, 've also distinguished between the instalment stock. 
We had Classes C, D, E, and F, four classes of instalment 
stock that was carried separately on the books. That was the 
distinction to keep each class separate. 
By Mr. Baird, Sr.: 
Q. WP.ll, how many kinds of certificates did you carry-
Full Paid, instaln1ent, and Loan Certificates, did you not? 
.A. Yes, and the instalment, about four. classes. 
Q. All those different classes of stock were identified as 
different classes on your books~ 
A. That is right. 
Q. Is there any entry on your books, or any written recQrd 
anywhere, tending to show that any holder of what 
page 180 ~ you call a ''Loan Certificate' ' was treated as a 
creditor? 
A. None at all. 
l\!Ir. Ashburn: The books would be the best evidence of 
that, wouldn't they f 
~fr. Baird •• Tr.:. You just said they had been introduced. 
The \Vitness: Here is a 1nemorandum of the Loan Certi-
ficates. 
page 181 ~ ~fr. Baird, Sr.: I think, :Nlr. Commissioner, we 
are through with Mr. Stanworth. Of course, he 
has to come back for cross examination, but I suppose you 
will adjourn now, and if I should think of anything more be-
fore these gentlemen start their cross examination, I would 
like to resArve the right to ask him. 
pag·e 182 ~ 1\{r. Ashburn: I want to ask the Commissioner 
to require the Receiver to present at the next 
hP.aring all of the corporate records of the Definite Contract 
Building & Loan Association and all of the corporate records 
of the Atlantic Trust & Security ·Con1pany, and these gentle-
men can either have the option of allowing· me to exainine 
them beforehand or of sitting here while I examine them; it 
is a matter of indifference to me. I hate to put the Receiver 
and the Commissioner to that delay, but I consider it as a 
matter essentially necessary for the opposing· parties. 
The Receiver: The Receiver's answer to that question is, 
I have got two or three wagonloads of records in the build-
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ing and couns~l is welcome to come there and examine them.. 
I haven't the Atlantic Security Company's- books, and cer-
tainly I do not think they have any relevancy so far. 
Mr. Baird, Sr.: I want to say this in respect to the appli-
cation: In regard to the Trust Company, as you know, the 
stock of the Trust Company is owned hy the Building .As-
sociation. It is a different corporate entity, and the Receiver 
of the Building Association is the general manager of the 
Trust Company, with power to exercise, in respect to its prop-
erty, the same authority that he is authorized by the court 
to exercise as to the property of the Building .Association. 
·Now, these petitioners are not creditors of the 
page 183 ~ Trust Company-
~1:r. A"shburn: They are creditors of the Trust 
Company. 
J\1r. Baird: -And the Trust Company is not involved, 
up to this time, in this litigation. They have contracts which 
provide that upon the withdrawal of their stock, the Trust 
Company guarantees the difference between the par value 
of their stock and what they get, in round numbers. They 
have not yet withdrawn their stock. Of course, 've do not 
know whether there 'vill be a difference or not. Now, there-
fore, at the present time, the petitioners have no rights at all 
that I can see, certainly as to the Trust Company books, and 
certainly none that you can exercise in this case. 
Now, with respect to the books of the Association, I think 
that if these g·entlemen were trying to establish rights as 
stockholders, they would have a right to those books, but they 
are repudiating their position as stockholders and claiming 
to be creditors. They are trying to establish, not a right that 
will inure to the benefit of all stockholders, but a right which 
will give them priority over all other stockholders .. ~ do not 
think they ought to have the books for that purpose. Of 
course, if they were all stockholders, and they were trying to 
. accomplish the same purpose for all stockholders, as I say, 
the situation would be different. That is not the situation 
_here. These gentlemen ~re claiming priorities; 
page 184 ~ in fact, as I understand them, they are claiming 
to be creditors and their fight is to get something 
for themselves at the expense of the other stockholders. 
The Commissioner: }.1r. Baird, it seems to n1e you are 
claiming that they are stockholders, and, if they are stock-
holders, you admit that they have a right to examine the rec-
ords. Both of you are a little inconsistent. 
Mr. Baird: I do not think that is correct. They are try-
L. Cohen and B .. Cohen v. G.·R. Swink, Receiver, etc. 149 
P. C. Stanworth. 
ing- to examine the books and trying to establish a different 
status. They are trying to use the books which belong to 
stockholdArs to support a theory that they are not stockhold-
ers. 
Mr. Ashburn: Let me state the purpose of my desired ex-
amination n1ore fully. One of the provisions of the decree 
of reference is that the Commissioner shall inquire into and 
report any matter that he shall be requested to report by 
interested parties. Now, as counsel for some interested par-
ties, it is my contention that there may be rights in favor of 
those parties against directors of this association, and I wish 
to examine the books to ascertain 'vhether or not they have · 
any rights against the directors. 
J\{r. Baird, Jr.: Is this the proper time to take that up~ 
~Ir. Ashburn : Any time is the proper time to 
page 185 ~ take it up. . 
The Commissioner: It seems to me that for that 
purpose a bill of discovery would lie. Now, I am looking for 
enlightenment on the law. If any party calls for the produc-
tion of the· books for the purpose of establishing something 
germane to the pending claims, then, if I have authority to 
order the production, I will do it. I am speaking now of the 
books of the Definite Contract Building & Loan Association. 
So far as the books of the Atlantic Trust Company are 
concerned, I do not see at present that I have any authority 
to order their production. I think if the affidavit is made ac-
cording to the statute, a subpoena duces tecum might be issued, 
either by the Commissioner or the Court, to require them 
to be produced. But until somebody shows nie. some law au-· 
thorizing me to order the production of those books-the At-
lantic Trust Company's books-! am of the opinion that I 
haven't got a right to order them. 
Mr. Ashburn: N o"r' let us look through form to substance 
for a minute-
1\{r. Baird, Sr.: V\7 e simply make the objection that we 
feel we oug·ht to make a distinction of all these other stock-
holdei's. 
page 186 ~ ·The Commissioner: Do I understand that you 
object to their examining the records of the Defi-
nite Contract Building & Loan Association 1 
Mr. Baird, Sr.: Yes, for the purpose of establishing a 
priority in favor of these stockholders, or changing their 
position from that of stockholders to creditors. Now, if they 
are representing them as stockholders, I think they have a 
perfect right to the books-
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The C01n1nissioner: 1\Ir. Baird, hasn't a.n adverse party 
in litigation got a right to cnll for the production in evidence 
of the records? 
Mr. Baird, Sr.: Y cs, if he does it the way the statute pro-
vides. The statute docs not provide for calling for them in 
chancery proceedings. I have considered that question often. 
I think this: you would be directing· us to put the books of the 
Definite Contract at the disposal of these people to see if 
they can find anything in there that will tend to support their 
claim to a priority over the other stockholders. Those books 
are kept for the benefit of all the stockholders. Of course, they 
are usable by any of them for .common purposes, but not for 
the purposes of son1c against the others. 
That is my idea. If you desire to let them have them, I 
do not press it. \Vhether these people get priority 
page 187 ~ or do not get it will amount to very little in the 
end. I do not think we could let this go without 
making our obj~ction. 
The Receiver: 1\Ir. Baird, I do not think we have any ob-
jection to their exan1ining any of the Definite's books referring 
to their specific clnims. 
·1\fr. Baird, Sr.: That would be true, yes. 
1\{r. Baird, Jr.: 'Ve have objection to their "fishing", 
though. 
1\Ir. Baird, Sr.: I don't know how you could dra"r the line. 
All I want to do, your Ifonor, is simply this: We are here 
representing the Hecciver in the capacity of the representa-
tive of all the stockholders-
The Cmnmissioner: And creditors. 
1\IIr. Baird, Sr.: Now, I do not think that anyone has a right, 
under the rules, aH I understand them, to use their common 
property in an effort to establish a priority one over the other. 
Tl1at is n1y understanding of the law. 
The Commissioner: Let ~f.r. Ashburn make his demand 
succinctly, so we cnn see just wha.t we are arguing about. 
Mr. Ashburn: Do you want me to state it ag·ain ~ 
The Conlillissioner: Yes, separating as be-
page 188 ~ tween the two companies. 
~Ir. Ashburn: I move the Com1nissioner to re-
quire the Receiver to have available for use the corporate 
records of the Definite Contrnct Building & Loan Association, 
in order tb'a.t such excerpts therefrom as are pertinent to the 
issues involved may be property introduced and read into the 
record; and, as a matter of convenience, it seems to me that 
the Commissioner should direct that counsel should be per-
L. Cohen and B. Cohen v. G. R. Swink, Receiver, etc. 151 
P. C. Stwnworth. 
mitted a prior examination of those records before the hear-
ing, to save the time of the Commissioner and all interested 
parties that would necessarily be involved in an extensive 
reading of them at the time set for hearing, in order to find out 
'vhat is pertinent and wha.t is not pertinent. 
N o,v, n1y reasons for desiring those records and an op-
portunity to examine thmu are based on 1ny representation 
of the clain1s of :iYirs. Cohen, :iYiiss Cohen and Conrad Brothers, 
asserting that they a1:e creditors, the books and records being 
documents in the possession of an adverse party and which 
've feel are of evidential value. 
I desire to examine the books for another purpose. Speak-
ing now of the books of the Definite Contract Building & Loan 
Association, I desire to examine thern because I have been 
designated by the Court as special counsel for the Receiver 
in contesting· a claim filed in the cause, or to be filed, by J.\lfr. 
Baird, for compensation, a copy of which -claim 
page 189 ~ has been furnished me, and I especially urge to 
the Cmnmissioner that an examination of the 
books is necessary to contest that claim. 
I desire further to exmnine them to ascertain whether or 
not there is any liability to the creditors or members of this 
association on the part of the directors in the handling of 
the money entrusted to their care in the affairS:, of this busi-
ness. That all of those are corporate books of the Building & 
Loan Association. 
"'\Vith respect to the corporate books of the Atlantic Security 
Cmnpany, I n1ove the Comn1issioner to require their presen-
tation in order that there may be introduced such excerpts 
as are pertinent to the issues involved, and I state on record 
that I believe the corporate actions of the Atlantic Trust & 
Security will be! pertinent to the rights of creditors and mem-
bers in this receivership. lVIy reason for insisting that the 
Con1rnissioner has power to compel their production is that 
it seems that the C01nrnissioner should look through forn1 
to substance. It has been asserted here that this debtor cor-
poration is now the holder of all the capital stock of the At-
]antic Trust & Security Company, which necessarily carries 
with it the ownership of all those corporate records, so that 
the assets of that company, if any, are no more and no less 
than the assets of the Definite Contract Building· & Loan Asso-
ciation, th~ debtor corporation. If its corporate 
page 190 ~ records are not in the physical custodv and pos-
. session of the Receiver, they ought to be, and there 
152 Supreme Court of Appeals of Vh'ginia 
-
G. R. Swink. 
should be no hesitancy on the part of either the Receiver or 
others interested in allowing an exa1nina tion of those books 
and allowing the Co1nmissioner access to them. 
The Commissioner : I am not prepared to rule on the re-
quest at this time. I will state tentatively that it is 1ny un-
derstanding of the la'v that a party to litigation can require 
the production by an adverse party of pertinent documents, 
including books and records in its possession, but, also, that 
he must specify what records are pertinent. So far as the 
records of the Atlantic Trust & Security Company are con-
cerned, my tentative opinion is that I have no authority to 
compel their production except through an issue of a subpoena 
duces tec~tm on proper affidavit. As to those, also, however, 
I should think the affidavit and subpoena should be specific 
in nanling the records that are desired and that the situation 
·cannot be covered by calling for all the records of a cmnpany 
that has been in existence as long as these two companies. 
However, I will ask the interested parties to call my attention 
to any statutes or authorities supporting their respective con-
tentions and, in the meantime, as soon as I get your request 
written out so that I can digest it, I will1nake an independent 
investigation, but I am not prepared to rule on it 
page 191 ~ at this time. I mig·ht say, however, that if it be 
determined that I can compel the production en 
n1asse of the records of either company or both companies, 
then I should think that, in the interests of expedition, the 
parties would make them available to counsel preceding a 
formal hearing, rather than insisting on their exa1nination 
at a formal hearing. That is as far as I can go this afternoon. 
G. R. SWINI{, 
called as a witness by the petitioners, was examined and tes-
tified as follows: -
Examined by Mr. Ashburn: 
Q. Mr. Receiver, it has been stated that the Definite Con-
tract Building & Loan Association, the debtor corporation, 
is, as of the time of receivership, the owner of all the out-
standing stock of the Atlantic Trust & Security Company; 
is that correct? 
A. That stock was assigned in blank by the different stock-
holders and delivered to the Association and I have that stock 
in my possession and under my control. 
Q. And it is now owned by the Association? 
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A. No ; it was assigned to us. 
Q. Assigned for what purpose f 
A .. It was assigned by the order of the State 
page 192 ~ Corporation Commission. _ 
· Q. Assigned as collateral security, or assigned,-
to transfer ownership? 
A. It was assigned as security for indebtedness due the 
Association by the Atlantic Security. 
Q. vVhat indebtedness due the Association by the stock-
holders of the Atlantic Security Company? 
A. Let 1ne ask ~1r. Stanworth (speaking to l\1r. Stanworth). 
I don't know any except Baldwin Brotl1ers, and that has 
been paid off. 
Q. \Vhy should the stoc_kholclers assign property individu-
ally owned by the1n as security for indebtedness of the cor-
poration? 
A. That was by order of the State Corporation Commis-
sion. I don't know- -
Q. \Vhat I am interested in is, whether the debtor corpora-
tion, Definite Contract, owns that stock~ 
A. No, it was assigned. I think the n1inutes that ~Ir. Baird 
read a fe'v 1ninutes ago-it 'vas assigned as security for that 
indebtedness. The Atlantic Security Corporation owes the 
Association a great real more than the value of its assets, 
and the State Corporation Commission, as I understand it, 
required the stockholders to turn their stock over, signed in 
blank, so that the Association would direct the liquidation 
of the assets of the Security Corporation. 
page 193 ~ Q. So that the Receiver, by virtue of his office, 
is vested with full dominion and control over all 
of the assets of the Atlantic Trust & Security Company; that 
is correct, isn 't it? 
A. I have been exercising it, selling the assets and applying 
the proceeds towards the liquidation of the debt as far as 
they will go. 
Q. And he is charged with the duty of liquidating those 
assets for the benefit of the creditors and n1embers of the 
Definite Contract Building & Loan Association? 
A. And, if it should develop that there is any equity, for 
the benefit of the stockholders. 
Q. Of what stockholders Y 
.A. Of the Atlantic Security Corporation. 
Q. \Vhat iustrun1ent evidences the fact that the stock-
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holders of the Atlantic Security Corporation have any pro-
prietary interest in those assets? 
A. The stock was assigned to the Definite, and in that reso-
lution assigning the ~tock it provided that if the debt was 
-)iquidated, or any property left, then the stock should be 
turned back to the corporation. 
Q. The Receiver is vested with authority to collect all 
accounts due the Building Association, is he not? 
A. Yes. 
page 19~ ~ Q. And to take appropriate legal action to that 
end? 
A. Yes. 
Q. Has the Receiver made any investig·ation as to whether 
there is any liability on the part of the directors of the Atlantic 
Security to the creditors of the Definite Contract' 
A. No. I have not come to tha.t as yet. 
Q. When do you expect to co1ne to it? 
A. I don't know when I will come to it. I have gotten, as 
far as I can see, everything· that the Atlantic Security Cor-
pora:tion has gotten, and certainly for the last seven or eight 
yea1·s the Atlantie Security Corporation has gotten nothing 
and has done no aets, has collected no dividends, or done no 
acts except to try to liquidate their assets for the benefit of 
the Association. 
Q. ·when 'vas this turned over to the Association? In 1934? 
A. '32, I think it was. 
The Commissioner: A.re you referring to the stock? 
Mr. Ashburn: The stock, yes. 
By JVIr. Ashburn: 
Q. There was some suggestion at one time, J\IIr. Swink, 
that the directors sought to escape individual liability by and 
, on behalf of Definite Contract on the ground that 
page 195 ~ the statute of limitation of actions ran against 
any claim against them; have you ever heard of 
that suggestion? 
A. I have not heard of that suggestion. Certainly there has 
been no liability that I can find from my investigation that has 
arisen during' the past seven or eight years, and the last oc-
casion that there might have been was in June, 1929. 
Q. What sort of occasion was that.? 
A. I think that is probably a question of la'v; I don't kno,v. 
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But, under the contract that the Security Corporation had 
with the Definite, the profits over and above sufficient to 
mature the stock went to the Security Corporation as a 
pren1ium for its guaranty on that old stock. Now, there have 
been made no profits from the security of the stock as I say, 
since 1929. 
Q. Prior to that time, for a period of thirty years, the At-
lantic Trust & Security Company took all of the profits over 
and above what was necessary for the running expenses 
of this Association, did it not' _ 
A. That was the contract between the borrowers of the 
Definite and the Security Corporation, in consideration of the 
guaranty. 
Q. And set up no reserve to meet the guaranty? 
A. That is a question for them to act on. , 
Q. Well, have you made any investigation of what reserve 
they did set up? 
page 196 ~ A. There was no reserve. 
Q. Isn't it a .fact that the contract required a 
60 per cent reserve? 
A. I don't think so. 
Q. Have you investigated that to see? . 
A. Yes, I read the minutes through. I don't thhik it did. 
I do know, Mr. Ashburn, that in the period prior to 1929, 
when the Definite was growing concerned, all of its loans were 
matured in accordance with the contract. Whether or not the · 
Association n1atured them or called on the guaranty, I don't 
know, but there was not any default in the guaranty prior 
to 1929. Mr. Ashburn, your last question there about that sur-
plus: ~Iy recollection is that the capital stock of the Atlantic 
Security Corporation ac-tually issued~ and which was turned 
over to me amounted to 21,000. Now, I do remember, in going 
through the records, that at one time I think there was a sur-
plus of a bout $72,000-wasn 't it-the surplus and undivided 
profits, n1y recollection is, was around $70,000. That surplus 
and undivided profits 'vas wiped out in taking care of losses 
on property they purchased at foreclosure. 
:rvrr. Ashburn.: I do not understand, if the Com-
page 197 ~ missioner please, why there should be any mystery 
to see the records, then-why there should be any 
objection about it. 
Mr. Baird, Jr.: You have heard the grounds of our ob-
jection. 
Mr. Swink: There isn't any objection. Anything pertinent 
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you want in the Definite books, tell Ine what you want and, 
if I can find it, you can have it. Now, as to the Atlantic Se-
curity books, at this tilne I do not feel you have any right to 
go into them unless you tell me what you want them for. 
Mr. Ashburn: I have told you what I want them for. 
1v1r. Baird, Jr.: Our chief objection is largely one of time. 
vVhen J\IIr. Ashburn concludes his exan1ination of stockholders 
who are adverse, we are willing to give him 'vhat he needs. 
Thereupon, the hearing was adjourned until J unc 18, 1937, 
at 2:30 P. 1\L, at the sanw place. 
page 198 ~ DEFINITE CONTRACT BUILDING & LOAN 
.ASSOCIATION. 
Norfolk, Virginia, June 18, 1937. 
The hearing was resumed before the Cormnissioner, in the 
Directors' Roon1, at 2:30 P. 1\ti. pursuant to acljournn1ent from 
June 11, 1937, with the following present: 
1\ir. J. Sydney S1nith, Jr., counsel for C. l\L Baylor, pe-
titioner. 
]tir. W. R. .Ashburn, counsel for petitioners Conrad 
Brothers, Incorporated, ~Irs. Lena Cohen and 1\Hss Bettie 
Cohen. 
1\tiessrs. E. R. Baird, Sr., and E. R. Baird, Jr., counsel for 
. Definite Contract Building & Loan Association. 
1\Ir. G. R. Swink, Receiver for Definite Contract Building & 
Loan Association. 
The Commissioner: J\.Ir. Ashburn, do you want to insist on 
your motion for the production of all those records? 
1\Ir. Ashburn: Not at this time. 
~fr. Baird, Sr.: We would like to have your ruling for 
the record. 
The Comnlissioner: l\Ir. Ashburn is not insisting on it at 
this time. There is nothing to rule on. 
Mr. Baird, Sr.: I thought if we would put it on it would 
be a guide for the future. 
page .199 ~ Mr. Con)lllissioner, I want to introduce a. part 
of the n1inutes of a meeting of l\Iarch 29, 1934. Of 
course, as I say about the others, the complete record of that 
meeting is at your service or the service of counsel, but as 
far as I know there is only a part of it that has any rele-
vancy. 
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recalled by the defendant, was further examined and testified 
as follows: 
Examined by ~fr. Baird, Sr.: 
Q. lVIr. Stanworth, will you look at that, at page 117. 
1\fr. Baird, Sr.: Now, 1\ir. Cmmnissioner, this part reads 
as follows: 
''Upon request of the Board to be advised of the pressing 
situation in respect to the exchange of bonds and stock andre-
financing with the Home Owners' Loan Corporation, and the 
general condition of the Association, the General J\fanager 
reported as follows : 
BONDS: 
About ninety-six per cent of the bondholders have agreed 
to exchange for ne\v bonds and over $800,000.00, or about 
sixty-five per cent of the bonds have already been exchanged. 
There are some few bondholders who agreed to exchange, but 
have now changed their minds. In some instances, the bond-
holders with old bonds are not agreeable to exchanging under 
the new indenture, but are willing to extend the time of pay-
ment, provided segregated collateral equal to 125% of the 
principal amount is provided. In those few instances we have 
agreed to this arrangement. 
pag·e 200 ~ STOOl{: 
About ninety per cent of the stock guaranteed by the At-
lantic Trust & Security has been exchanged for new stock. 
HOJ\1E OWNERS' LOAN CORPOR.ATION REFINANC-
ING: 
""\Ve have filed application for refinancing loans of borrowers 
with the Hon1e Owners' Loan Corporation aggregating $467,-
000.00 in balances due, of which $167,000.00 has been settled, 
and $80,000 of these bonds have been sold. In addition to the 
above applications there will probably be $50,000.00 to $100,-
000.00 n1ore that will qualify with the Ifon1e Owners' Loan 
Corporation for refinancing. During the year 1934 we_ will 
have about $128,000.00 original amount of loans to mature. 
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This indicates very rapid liquidation, and according to our 
present estin1ate will, by December 31, 1934, reduce our 
balances due by borrowers to about $1,400,000.00. This re-
financing of loans with the I-Iome Owners' Loan Corporation 
and loans maturing during· 1934, and the more favorable 
terms offered by the Home Owners' Loan Corporation has the 
effect of materially reducing our n1onthly collections, which 
have declined about 20% since July, 1933, and the loans ma-
turing during the current year will further reduce our income 
about $1,500.00 per month. To overcon1e this condition it is 
important that consideration be given to the reduction of our 
capital expense, or increasing our income by new loans, or 
converting our real estate into loans, consideration of which 
is very important at this time.'' 
That is an extract from the report of the General ~Ianager. 
1\Ir. Ashburn: For what purpose is it introduced f 
Mr. Baird, Sr.: I an1 just going to make the statement. I 
am introducing that and I want to put in the record the cases 
of l{ate Simpson against the Building Association and F. W. 
Poos against the Building Association, and I offer all these 
for the purpose of showing that the Directors 
page 201 ~ were exercising a reasonable and proper discre-
tion in suspending the payment of 'vithdrawals 
and that, in these two cases that I have mentioned, Judge 
Hanckcl so decided. Now, you will find that substantially 
the facts as we have already gotten them from Mr. Stanworth 
are set forth in his affidavit filed in the Simpson case and 
subsequently referred to in an additional affidavit in the other 
case. I introduce that record for the purpose of showing 
that the infor1nation from that record was such as to call for 
and justify the exercise of the discretion which the Directors 
had to suspend the payment of withdrawals. I offer the record 
in the two suits for the purpose of getting before you any-
thing that is there that is proper-! am not sure that it is 
proper-anything· there that I have omitted here. I suppose 
these gentlemen will have a right to cross examine on that, and 
I doubt if it is proper, but I should think it was proper be-
cause I think I am right in asking you to consider Judge 
Hanckel 's decision in those cases and his holding that there 
was an emergency and there was justification for the sus-
pension of payn1ents and that these people had no rights or 
remedies. No"r, I do not think that we are entitled to relv 
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on any evidence in that case, when these gentle-
page 202 r men were not parties to it, except insofar as we 
always have the right, if we produce a decision, 
to _get before the court the facts on which that decision is 
based, as far as practical. 
Mr. Ashburn: Of course, we think that neither the decision 
nor the record nor the report of the General Manager to the 
Directors is admissible here for any reason. We object, first,. 
to the introduction of the communication from the General 
Manager .to the Board of Directors, as disclosed by the minute 
book of the company, on the ground that it is wholly irrele-
vant as to any rights which the petitioners, the Cohens and 
Conrad Brothers, are no'v seeking to have adjudicated, for 
the reason that it was a transaction as to which they had no 
connection, tl1at their rights and remedies are dependent on 
contract, either express, implied, or created by implication 
of law. 
vVe object to the documents relating to the court cases 
"rhich Mr. Baird seeks to introduce and the decision in those 
cases, for the reason that they were transactions between 
those parties and not these petitioners; for the reason that 
the facts therein set out cannot affect our legal position, rights, 
or remedies, and for the reason that any decision 1nade by 
Judge Hanckel in those cases 'vas made at a time 
page 203.} when the Jaw had not been determined by our 
Supreme Court of Appeals, and subsequent de-
cisions, both by Judge Hanckel and the Supreme Court of 
Appeals, have been directly to the contrary of what J.Vfr. Baird 
asserts was their decision. And we think all of it is entirely 
outside of the issues that are now being determined. 
~Ir. Smith: Note our objection to the introduction of these 
upon the same g.rounds, upon behalf of :Wir. Baylor. 
1VIr. Baird, Sr.: I take it that you will take judicial notice 
of the records of this court and, therefore, that I need not 
have that bill and proceedings copied, ·which would be expen-
sive and add a lot. All of us have access to them and there 
is no use in making- copies for you. 
1Vlr. Ashburn: If the Commissioner please, isn't that simply 
burdening the r.ecord? Of course, I understand the usual 
course of procedure is to allow counsel to put in what he re-
gards as material, subject .to objection, but the Commissioner 
in a. case of this kind has some discretion, a.s to 'vhich he can 
rule . 
. Mr. Smith: There is no more use in putting these in the 
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record than for counsel to have the authorities 
page 204 ~ they rely on copied into the record as opinions of 
the Court of Appeals. 
The Commissioner : I think that the decisions of Judge 
Hanckel, if material and relevant at all, would 1nore prop-
erly be the basis of argument, aud not part of the evidence,. 
but, without knowing what those cases held and what the facts 
were, I would not say that it was or was not material at this 
time, but I understand counsel does not expect to physically 
have that record copied into this; he is sin1ply doing that 
by reference. 
lVIr. Ashburn: But it 1nay well happen that there will be 
appeals from the decision of the Commissioner and the de-
cision of the court upon the Commissioner's report, and all 
of this will be incorporated in the bound record for the Court 
of Appeals and there is no way to expunge it after it is all 
in. 
Mr. Baird, Jr.: The chief purpose for which we are asking 
to introduce those records is to sho'v that this Association 
was confrm1ted by an emergency and that the Directors were 
justified and 'vere acting within the bounds of reasonable dis-
cretion in suspending the pay1nent of 'vithdrawals and con-
tinuing to suspend payment of those withdrawals up to the 
time of this receivership. 
The Commissioner: Gentlemen, in 1ny opinion, i 
page 205 ~ the reading of that report from the General 
1\{anager does not prove the facts. At best it is 
hearsay, and I think the proper way to prove those facts, 
if you consider that n1aterial, is by the witness who had knowl-
edge of the facts. I can understand it is the basis on which 
the Directors acted, but if you are relying on tha.t as a. basis 
to pro-ve your facts, you will have to prove the facts by 
competent evidence. 
Mr. Baird, Sr.: 1\tir. Commissioner, I do not care to make 
any further reply to this objection. I have already stated -
the grounds on which we have relied in offering them. I 
would like to say, in reply to your ruling, that we considered 
the question of trying to establish those figures further, but 
I consider that they are already established in the record from 
the evidence that has been submitted. 
The Commissioner : That may be. 
Mr. Baird, Sr.: And even if they were wrong, the Direc-
tors had a right to rely on tl1eir report of the General1\1:anager 
and tha.t they did so in good faith, unless some circumstance 
tending to show the contrary is established. 
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By Ivir. Baird, Sr.: 
Q. ~Ir. Stanworth, at your. last examination; you said that 
there was one set of by-laws which were in effect 
page 206 ~ up to son1e period that you named and a. new 
set thereafter. I think you gave tliat date in your 
examination before, but I want to be sure. If you did not 
state it then, will you state it now¥ 
A. I think it was in January, 1931 or '32, I have forgotten 
the exact date-that is right, January, 1931. 
By the Commissioner: 
Q. 1'Ir. Stanworth, you have introduced with your testi-
mony two sets of printed by-laws, one in a gray cover and 
one in a green cover; which is the earlier 1 
A. Neither one of these, lVlr. Con1missioner. Those by-laws 
I gave a copy of, this was the first by-law, printed in 1931 
(referring to the booklet with gray cover). After this, there 
were so many anwndments to this, we had it reprinted in this 
color (indicating the booklet with green cover). 
By ~fr. Baird, Sr.: 
Q. N o,v, since the last hearing, have you re-exan1ined your 
records to see if that statement with regard to the by-laws 
is correct? 
A. Yes. 
Q. Do you mean that you have re-examined them and it 
is correct? 
A. I have exa1nined them, yes, and it is correct. 
page 207 ~ Q. The Cmnmissioner asked you to produce a 
statement of your bank balances over some period .. 
-I don't know exactly what the date was; did you get that 1 
A. I g·ot this for every six months beginning with October, 
1934. I didu 't know whether you wanted the months here 
or every six months. 
lVfr. Baird, Sr.: lVfr. Con1missioncr, in connection with that 
question I would like to say that I asked it because I under-
stood you to request that that information be furnished. To 
my n1ind, there is no significance in the banlr balances except 
as considered in connection with the demands upon the Asso-
ciation, but you already have the demands, and if you have 
tllis information you can consider them together. 
Q. N o,v, will you go ahead, Mr. Stan worth 1 
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A. On J anua.ry 1, 1935, we had $48,580.56 
On July 1, 1935, we had · 23,026.30 
On January 1, 1936, we had 20,812.10 
· On July 1, 1936, we bad 9,094.47 
On January 1, 1937, we had 57,640.23 
Q. From what time did you say the other day that you 
commenced to report to the Corporation Commission and 
the Federal authorities what was being done in 
page 208 ~ respect to the Association's condition~ 
A. I think it was in the fall of 1932. 
Q. Was everything thereafter reported to the Federal and 
the State authorities~ 
A. I think it was, yes, sir, the different steps. 
Q. vVas everything that had been done reported to the stock-
holders' meetings of Septmnber 3 and September 27, 1935, 
when they passed on the reorganization scheme which involved 
the set-up of the Federal~ 
A. We reported by that letter sent out, in the back of that, 
so far as I. know of. 
Q. As to what was done the first time in respect to calling 
in the old stock a11d the bonds, there was no action taken at a 
meeting·; that transaction is evidenced by the con1munication 
sent to the stock- and bondholders and the action taken by 
then1 in response to it? 
A. That is right. 
Q. No,v, the other, the later reorganization plan, that where-
by the IPederal was set up and the stock of the Federal ex-
changed for bonds, was reported to the stockholders and ap:-
proved at the meetings-
:Mr. Ashburn: In all those statements lVIr. Baird is testi-
fying for the witness, if the Commission~r please. 
page 209 ~ The Commissioner: The questions are very 
leading. 
Mr. Baird, Sr.: I think the questions are leading, but I 
asked it that way to save the record. I will change it. 
Q. Was any action taken by the stockholders in respect to 
this reorganization, in October, 1935, when the Federal was 
set up? . 
A. The stockholders were sent a. notice of the meeting and 
the purpose for which it 'vas called, together with a proxy 
to sign in case they could not be present. 
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By the Commissioner : . 
Q. \i\T as the reorganization approved 1 
.A. Yes, sir. · 
Mr.· .Ashburn: vVe call for the record. 
By ~Ir. Baird, Sr. : 
Q. Look at these minutes, will you, of September 3 and 27? 
Mr. Baird, Sr.: Suppose I read into the record what I 
consider material, and you can take the record and put any-
thing else you want in. · 
J\IIr . .Ashburn: I don't kno'v that I will have opportunity 
to take the record. I have not so far. 
Mr. Baird, Sr.: I can read them or any others that you 
think there is any use for. 
page 210 ~ The Commissioner: It seems to me, gentlemen, 
it is sufficient to offer the minutes of those two 
meetings in the record with the record before the Commis-
sioner and the Court. 
Mr. Baird, Sr.: These things are three or four pages and 
when you get to the end you have a resolution in short lan-
guage saying what they did. Now, I offer the records ·of 
the stockholders' meetings of September 3 and 27·. 
The Witness: The first meeting was a stockholders' meet-
ing held on Septen1ber 3, 1935. 
By 1\tfr. Baird, Sr. : 
Q. And that was adjourned to September 27? 
.A. To September 27. 
~{r. Baird, Sr.: The Commissioner will .:find that that meet-
ing was adjourned, at n1y suggestion, because of the possi-
bility that there n1ight be further requirements by the Fed-
eral authorities, and there were no further requirements and 
they simply acted on the resolutions of that first meeting. 
The Commissioner : Now, those two n1eetings are offered Y 
J\{r. Baird, Sr.: Yes, sir. What plan, now, will you follow 
in making those minutes available if we do not 
page 211 r read them into the record? 
The Con1missioner: The book is here and I can · 
read them and counsel can read them. I simply suggested 
that for the purpose of shortening the record. 
lVIr. Baird, Sr.: It doesn't amount to a row of pins except 
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that they approve this arrangement. I wanted to get it into 
the record. 
J\tir. Snuth: It is understodd that we object to thein as hn-
material and irrelevant insofar as C. l\I. Baylor's claim is 
concerned. 
By the Commissioner: 
Q. l\'lr. Stanworth, at the first hearing, you testified that 
you were under the hnpression that these requests for with-
drawals which were received were sent back with a letter of 
enclosure and that, if that were so, the copies of your letters 
_ and enclosures would be on file. I asked you to find' those and 
produce them, the purpose of the Com1nissioner in that respect 
being solely for the purpose of fixing the dates on which 
the requests were made. Have you examined your files for 
such purpose? 
A. Mr. Willcox, I have looked into that. I can't find where 
we had any special file for withdrawal notices that were sent 
back. Those letters were evidently put in the general file. 
Now, that would nwan I had to go back to 1933 and take each 
year and look over the whole file from A to Z to 
page 212 ~ find out what the ·withdrawals were. You see, we 
did not keep the withdrawal letters separate from 
our general letters. l\fy thought is this, that n1ost of the people 
who came in (and there were I don't know how many hun-
dreds can1e in) in response to that circular sent out in July, 
1933, came in to see what was the trouble and asked if they 
could get their n1oney, and we told them no. I don't believe 
there were over-well, I would not like to guess the nunl-
ber, but there were very fe,v that actually served notice of 
withdrawal after they w·ere inforn1ed of the fact that there 
'vas no need to send the withdrawal in, and the few who came 
in that way were handled in the general correspondence. i\..nd 
it would n1ean that I would have to get my list of stockholders 
and go over the general file and find what we sent back with 
reference to those withdrawals. 
The Con1missioner: I don't know at this thne that it is 
material, but, if it is, somebody will have to do that. 
By Mr. Baird, Jr.: 
Q. You did make that examination in connection with the 
Cohen withdrawal~ 
A. Yes, I did. 
I 
~ 
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page 213 ~ By the Commi.ssioner : 
Q. Did you find that~ 
A. No, I found no withdrawal of the Cob ens. 
Q. Did you find a copy of your letter returning any notice 
of withdrawals? 
A. No, sir. 
CROSS EXA]IIINATION. 
By Mr. Ashburn: . · 
Q. Mr. St~nworth, you have been with this Association since 
what year¥ 
A. 1901. 
Q. Since that time, you have been a member of its Board 
of Directors? 
A. Yes, sir. 
Q. And you have actively engaged in managing its business T 
A. Yes, sir. 
Q. And you are familiar with its corporate set-up and its 
records and its methods of conducting business? 
A. I am. 
Q. Now, I believe you test~fied on direct examination that 
you had received no deposits from Mrs. Lena Cohen and 
Miss Bettie Cohen? 
A. Yes. 
page 214 r Q. I believe you also testified that the Associa-
tion was not authorized to accept deposits Y 
A. That is right. 
Q. Do you still adhere to that statement? 
. A. Mr. Ashburn, I know· that we have never received a de-
posit from anyone. You would call a deposit, I think-! am 
not a lawyer, but I think the Building & Loan law does not 
allow an association to receive deposits. By "deposits" I 
mean what is subject to check. That is my definition of a de-
posit. 
Q. You mean that you are not authorized to act as a bank 
of discount and deposit? 
A. That is right. . . 
Q. You are, howev~r, authorized to receive deposits which 
are in the nature of loans to the Building Association f 
A. We don't call them "deposits", 1\IIr. Ashburn. 
Q. You are authorized to pay interest on those loans a.t a 
fixed rate? 
A. On the stock that we issue, not on loans and deposits, 
but on the stock that we give out. . . 
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Q. lVIr. Stanworth, please refer to- the charter of this Asso-
ciation. You find it in Charter lVIinute Book No. 1, at page 2, 
and read into the record the corporate purposes of the Definite 
Contract, if you please. 
page 215 ~ A. (Reading :) 
''The purposes for which the said Company is formed, 
are to purchase, hold, and sell property, real and personal; 
to receive deposits and savings, to borrow money and secure 
its repayments by liens upon real estate or otherwise; to 
assist its men1bers on saving and investing money, by buying 
and improving real estate, in procuring money for other 
purposes, by loaning and advancing on the ~iutual Building 
Society plan to such of its members as may desire to antici-
pate the ultimate value of their shares, funds accumulated 
from the monthly contributions of its stockholders and also 
such other funds as may from time to time come into its 
hands; and to aiel persons of limited means in purchasing 
homes for themselves, and generally to conduct the business 
of a Perpetual Building & Loan Association." 
lVIr. Ashburn: If the Commissioner please, we would like 
to have the charter of this corporation introduced in evidence, 
not to be written by the stenographer in extenso in the record, 
but to have a typewritten copy introduced as an exhibit and 
considered in evidence. 
By 1\Ir. Ashburn: 
Q. No,v, l\fr. Stanworth, I ask you to turn to page 5 of the 
same record and read into the record the classes of nlember-
ship shares that the Association is authorized to issue. 
A. (Reading :) 
"ARTICLE !I.-CERTIFICATES OF :MEJ\IIBERSHIP. 
''Sec. 1.-The Certificates of J\1Ien1bership of this Associa-
tion shall be issued in cla~ses as follows : 
page 216 ~ "(a) Instalment Certificates, monthly payment 
of one dollar and thirty-five cents per share. 
''(b) Instalment shares requiring monthly instalments of 
fifty cents per share. 
'' (c) Prepaid, non-assessable certificates n1ay be issued and 
sold ct price not less than fifty dollars per share, payable at 
the time of issue. 
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"(d) Fully paid and non-assessable certificates may be 
issued and sold at the price of one hundred dollars each, which 
shall be entitled to receive such dividends as may be provided 
for in the contract of membership made with the holders 
thereof. 
'' S.ec. 2.-All certificates shall be issued in successive series, 
dated on the first day of the month of their issue, and each 
member in good standing shall be entitled to one vote for each 
share held by him, whether pledged or unpledged, on which 
all dues have been paid, at all meetings of the members." 
Q. Now, 1\tlr. Stauworth, with respect to the Lena Cohen 
certificates Nos. 6112, 6154, 6531, and 6505, in what respect 
did those transactions differ from a borrowing of money by 
the Definite Contract Building & Loan Association T 
lVfr. Baird, Jr. : 'Ve object to that, if it please the Commis-
sioner. That is a question of construction from the facts that 
.have been introduced by these gentlemen. I daresay it is a 
construction of law. 1fr. Stanworth is.not qualified to answer it . . 
The Comn1issioner: He has asked the difference in pro-
cedure as I understand it. I think the question 
page 217 ~ is proper .. 
A. The certificates of Full Paid Stock were issued to people 
who wished to invest money with us, and they were given the 
certificate of stock for the number of shares they invested. 
\\Thenever the Association borrowed money, it borrowed on 
a note and security was given for it. 
By the Comn1issioner : 
Q. Or on a bond~ 
A. Or on a bond. 
By lVIr. Ashburn: 
Q. To pursue that inquiry a little further, 1\IIr. Stanworth, 
the first certificate is dated 1\{ay 4, 1931, for 15 shares. That 
represented $1,500 in money delivered to the Building Asso-
ciation by lVIrs. Cohen? 
.A. That is right. 
Q. And Mrs. Cohen could only recover that $1,500 with 
interest at six· per cent? 
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The Commissioner: That is a matter of construction of the 
contract. 
Mr. Ashburn: Let us see if there is any difference betwEten 
us as to the construction of it. He n1ay agree that that is the 
correct construction. 
page 218 ~ ~Ir. Baird, Sr.: I think the certificates show for 
themselves. I don't understand how you can ask 
him whether or not these certificates represent what was paid 
into the Association. They show what happened, it seems 
to me. 
:Nir. Ashburn: Well, let us see if there is any difference 
between the parties as to the facts upon which it will be con-
strued. 
Q. {The pending question 'vas read by the Reporter.) That 
is right, isn't it? 
A. That is the end of your question 1 
Q. Yes. 
A. According to the terms of withdrawal stated in the cer-
tificate. 
Q. She had no right to participate in any profits earned by 
the Building Association 1 
A. Not over six per cent, no. 
Q. She had a right to the repayment of the money at a 
definite time Y 
A. According to the terms of the certificate. 
Mr. Baird, Sr.: If the Commissioner please, understand 
that we make similar objections as to these questions. 
page 219 ~ By ~Ir. Ashburn: 
Q. The Association had the right to require 
her to accept the money at a definite time? . 
A. After three years, I think. 
Q. And all of those are elements that enter into any debtor-
creditor relation? 
Mr. Baird, Jr.: 'Ve object to that as being a perfectly ab-
surd question to ask a layman. -
By Mr. Ashburn: 
Q. If the Building Association borrowed money from one 
of the local banks, as I assume it did on occasion-to reverse 
the situation, it did, did it not? 
A. It did, yes, sir. 
'~ 
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Q. In those circun1stances, it agreed to repay that money 
at a definite time 1 
A .. That is right. 
Q. It agreed to pay a stipulated sum for the use of the 
nwney? 
A. It did .. 
Q. And its creditor had a right to require the repayment 
at a definite time 1 
A. Yes. 
Q. And the right to receive a stipulated' sum for the use of 
the money? 
page 220 ~ A. Yes. 
Q. And all of those elen1ents were present in 
this transaction between 1\1rs. Cohen and the Building As- • 
sociation 1 
A. No, I don't go that far with you, J\1r. Ashburn. 
1\1r. Baird, Jr.: :Wiay I ask what the purpose of these ques-
tions is 1 
~ir. Ashburn: The purpose of these questions is to show 
that the records of this company show that they treated all 
·Full Paid .Stock of this class as a loan to the company, and 
we assert that its corporate records so show from the incep-
tio:p. 
By 1\fr. Ashburn: 
Q. Now, ·following that a little further, lVIr. Stanworth, 
wi.ll you please read Section 2 of the by-laws of the con1pany 
which you will find in J\Hnute Book 1, page 11, I think, Artic]e 
13, Section 2. 
A. (Reading:} 
"ARTICLE XIII. 
''Sec. 2.-All persons desiring to become members of this 
ARsociation must fill out and sign and deliver to the Secre-
tary an application on the form adopted by the Board of Di-
rectors, which application shall be a part of said contract 
'vith this Association. Applicants shall pay a metnbership 
fee of one dollar per share for instalment certificates." 
Q. I take it, then, 1\fr. Stanworth, that the 
pag·e 221 ~ execution of an application for membership was, 
in the opinion of the Board of Directors, a pre-
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requisite to any persons's becoming a member of this Associa-
tion! 
A. Mr. Ashburn, these by-laws were amended and re-
amended ai1d written over and over after they were first writ-
ten, and the old copy would leave out a lot of this stuff which 
was moved afterwards in the succeeding meetings of the Board 
of Directors. 
Q. Now, wait just a 1noment. I ask you, please, to refer 
to the membership application forms, as originally adopted 
and approved by the Board of Directors, and see if you find 
any form for persons coming· within the Cohen class who you 
assert are mem bors ~ 
A. We have no applications since December, 1932. 
Q. And never had had prior to that 1 
.A. N·ever had had prior to that. 
Q. I ask you whether Article 13, Section 2, of the by-law~ 
was ever repealed or its forn1 ever changed at any time? 
The Commissioner: ~Ir. Ashburn, I call your attention to 
Article 19 of the by-laws adopted in January, 1931. It seems 
to cover that. 
~Ir. Baird, Sr.: l\ir. ComnlissionP.r, I do not want to en-
cumber the rP.cord with a lot of objections, but it seems to 
n1c, the by-laws being· in evidence, that unless 
page 222 ~ there is evidence to sho'v they are not the true 
· - by-la,vs, it is not proper to ask the witness 
whether one chang·ed another, or not. They are all there. 
Mr. Ashburn: Those introduced in evidence are hearsay, 
themselves. ThP. original by-laws are set forth in the minute 
. books. Those arc si1nply typewritten copies of what the 
gentlemen say are the minutes in the minute books. 
The Commissioner : Do you question the accuracy of these 
copies of by-laws? 
J.\IIr. Ashburn: Yes, sir, I think they are very inaccurate 
in several instances. 
ThP. Commissioner: Until their inaccuracy appears I an1 
going to assume that they are accurate. 
1\{r. Ashburn: How can you do that, if Your Honor please, 
when they are not th~ original records 1 
The Commissioner: But, under oath, 1\Ir. Stanworth says 
they are copies of the by-laws. The orig·inals are here and 
you have full opportunity to examine them. We 1nig·ht as 
well cover this situation right now. Mr. Swink, the Receiver, 
testified, and it appears in the record, that if you would let 
him know what records of the ~uilding & Loan Association 
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you wanted, he would make them available to you. 
page 223 } ' The Receiver : I do not want to turn him loose 
on the records unless he lets mP. know what he 
wants. 
l\1r. Ashburn: Is there any way I can specify that? 
The Comn1issioner: Yes; if you will specify what you want, 
I will order it produced. , 
J\'lr. Baird, Sr.: Mr. Chairman, if I may be permitted--
bP.cause I intended to make it at the end-that shows how 
important it is for this ruling· of yours to be put on the rec-
ord. It is a guide to the future. Here is a situation wherein 
counsel makes a request; we make objection, you rule on it, 
and, after you rule on it, counsel' says he withdraws his re-
quest. Now, we have got a ruling which is controlling, I take 
it, certainly a precedent as to future requests. 
The Commissioner: All right, sir, I will do that right now. 
I hold that any. specific records of the Definite Contract thl!-t 
Mr. Ashburn or Mr. Smith calls for must be produced. I also 
hold that calling for the production en masse of all the rec-
ords of the Associ~ tion is too broad a request, and such a 
motion will be denied. I also rule that I ha.vP. no authority 
to order the production of any of the records ·of the Atlantic 
Security Company, that if they are wanted they must be got-
ten on a subpoena duces temtm, but coupled with that ruling, 
knowing that their production can be secured on 
page 224 ~ proper affidavit, I would suggest to counsel, in the 
interest of expedition only, that they waive the 
forn1al requiremP.nts and produce them on request. That is 
merely a suggestion which I have no power to enforce. I think 
we are wasting a lot of time and consuming a lot of record 
about sugg·estions and intimations of lack of opportunity. If 
eithP.r Mr. Ashburn or :Jfr. Smith will call for any specinc 
re~ord, I will order its production, although, in view of Mr. 
Swink's staten1ent, I hardly think it necessary. 
l\ir. Ashburn: At the last hearing, the R-eceiver stated that 
I could have an 'opportunity to examine the last minute book 
of the corporation prior to this hearing. I came down here 
this morning and asked permission to examinP. it and Mr. 
Swink called 1Ir. Baird and permission was refused. Now, 
what more can I do 1 -
Mr. Swink: What part of the record do you want 1 I will 
give you anything in connection with the account of the Baylor 
or the Conrad contracts, and that is what is before the Court 
now. 
Mr. Baird, Sr.: The statute requires that before you can 
172 · Supreme Court of .Appeals of Virginia 
P. C. Stanworth. 
order a record yol1 have to state what is wanted and that it 
is material. I don't want to be technical. As long as there 
is a claim to priority over the other stockholders, we ought to 
proceed regularly in respect to· this 1natter. 
page 225 ~ By :Mr. Ashburn: 
Q. Now, ~Ir. Stanworth, has Article 13, Sec-
tion 2, ever been repealed? 
A. ~Ir. Ashburn, in a special 1neeting of the stockholders 
held on l\fay 9, 1906, the following resolution was passed: 
''* * * it was resolved that Article XV of the By-Laws of 
this Association br~ so atnended as to add to said Article tl1c 
following words: 'Provided, however, that the said Board 
of Directors shall have power, by a majority vote of said 
Board to 1nake such changes in thPse By-Laws as it shall deem 
necessary in order to issue and sell such additional classes 
of stock as it shall dePm wise, on such conditions and terms. 
and to charge such rate of interest and premium as to it shali 
seem proper, and to discontinue the sale of any classes of 
stock now issued hy this Association, if it shall think it proper 
to do so. * * *' " 
Q. That is Article 15. I am speaking· of Article 13. 
A. I 'vill have to get the old by-laws and see if they agree 
with these original ones here, because, as I said awhile ago, 
the original by-laws were amended so much in the first one 
or two years, and the printed· by-laws were not printed nntil 
we got throug-h making these amendn1ents, and the by-laws 
we had printed previous to these two here-whether they hit 
the san1e articles or not, I don't know. 
page 226 ~ Q. l\{r. Stanworth, look, please, at page 20, 
where you will find a provision with respect to 
withdrawal of full paid membership. 
A. ''Full paid :-Sold for $100 per share. Dividends to be 
paid as contracted in certificate, payable semi-annually, not 
to bP. withdrawn under one year." 
Q. vVas that Pver repPalec11 
A. Those resolutions I just read gave the Directors a right 
to issue a new class of stock in place of these old ones. 
Q. All right, sir. Then, I ask, please, for the action of the 
Board of DirP-ctors authorizing the issuance of stock in the 
form held by :Mrs. Cohen for all certificates issued prior to 
1933. 
j 
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The Commissioner: Have you got them 1 
A. I haven't got that. I will have to look that up, Mr. 
Willcox, because I will havP. to find out when those classes 
of stock were authorized and the terms. 
By Mr. Ashburn: 
Q. vV ere they ever authorized except as a method for this 
Association to borrow money fron1 the public f 
A. Mr. Ashburn, I have to differ with you on the question 
of borrowing· money- • 
page 227 ~ Q. It is not a question of opinion but, for the 
' benefit of the Commissioner', were they ever au-
thorized by- thP. Board of Directors? 
A. They were authorized by the Board of Directors to 
obtain 1noney, instead of getting it on the installment plan, 
when our receipts would be con1ing very slow. To make loans, 
Full Paid Stock was issued to some people who wanted to in-
vest some money, .instead of paying it monthly. · 
Q. When were those certificates in this form ~tithorized 7 
A. That particular loan-I mean, that particular certifi-
cate? 
Q. That particular class of certificate. 
A. It has been in existence, I suppose, thirty years. 
Q . .As a matter of fact, there is no corporate authorization 
for it except as contained in the charter and by-laws? . 
A. I think this resolution in 1906 would authorize it. 
Q. Did they ever deem it proper to issue this class, and, 
if so, where is the record that they did so deem it? 
A. I don't know. where the record is, but they must have 
deemed it proper, otherwise, it would never have been is-
sued. 
Q. 1\{r. Stanworth, who were the members of the 
page 228 } Board of Directors when you came with the As-
sociation in 1901? 
The Commissioner: It cP.rtainly seems to n1e that is very 
remote. 
Mr. Ashburn: Well, the purpose, if the Commissioner 
please·, is to show that for practically the last 25 years the 
same individuals have controlled the course of this company, 
and I further propose to show that the holders of Full Paid 
CertificatP. have never been treated as members-! will . 
amend that by this, until they tried to get ih these certificate~ 
and induce them to exchang·e them for shares, which was some- . 
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time within the last five years; that prior to that time they 
were never recognized as n1en1bers, they were treated as cred-
itors. 
The Commissioner : I do not see how the personnel of 
the Board in 1901 would throw any light on that situation. 
:Nir. Ashburn: Our position as to that is this, that these 
minutes will show that up until the year 1929 the members 
of the Board of Directors controlled this corporation by be-
ing the only stockholders 'vho ever voted at its annual meet-
ings, in person or by proxy. 
1\fr. Baird, Jr.: Well, lVIr. Ashburn, was it the duty of the 
Board to go out in trucks and get the stockholders to ,meet-
ing·s1 
page 229 ~ :Nir. Ashburn: I an1 not going· to say about 
that. 
By ~fr. Ashburn: 
Q. It is a fact, is it not, that no notice of stockholders meet-
ings was ever sent to the holders of Paid Up Certificates prior 
to the calendar year 1929? 
A. There was no notice sent to anyone, :Mr. A·shburn. 
Q. No notice ever sP.nt to anyone? 
A. No. 
Q. How did yon give notice of an annual meeting? 
:rhe Commissioner: That is already in the record, Mr. 
Ashburn-by publication in the paper. 
The Witness: I understand, 1Ir. Ashburn, all associations 
have the same llractice. 
:fi-Ir. Ashburn: If thP. Commissioner please, I call for the 
published notice of the meeting of stockholders held in J anu-
ary, 1931, at which the by-laws were amended and changed. 
The Commissioner: Have you· got a copy of that notice 
available? If you have, it would be easier to produce it. 
Fron1 a technical standpoint, I would say it is available to 
counsel and-
The Witness : I-Iere is the notice-
Mr. Baird, Sr.: Before you read that, lVfr. Con1missioner, 
we do not really care anything about the intro-
page 230 ~ duction of these minutes and we don't want you 
to takP. this objection too seriously, but I do not 
think that we can properly not object to a procedure which 
· is a precedent, and which we think is an improper precedent. 
Now, the whole question here, as I understand it, is as to the 
priority of one certificate over another. There is no ques-
J 
.... 
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tion here that I know of (unless counsel is raising- it by his 
questions) as to the legality of the issue of these certificates, 
and it seems to me that is the only question we are concerned 
with at this time. However, I do not press that argument. 
I just put it into the record. 
The vVi tness : (Reading·:) ''The annual meeting of the 
stockholders of the Definite Contract Building & Loan As-
sociation will be held on \Vednesday, the 7th day of January, 
1931, at 4:00 P. :NI., in the office of the Association, No. 314 
l\fain Street, Norfolk, Virg·inia, for the purpose of electing 
Directors and transacting such other business as may come 
before the meeting. (Signed) vV. B. Baldwin, President. P. 
C. Stan worth, Secretary." 
By the Commissioner : 
Q. Now, that advertismnent indicates that it was pub-
lished from December 23rcl to the d·ate of the 
page 231 ~ meeting, does it not? 
A. Yes, sir. 
1\'Ir. Ashburn: But it gives no notice of any change in by-
laws. 
ThP. Con1missioner: Well, it speaks for itself. 
By 1\{r. Ashburn: 
Q. Now, ~Ir. Stanworth, it was the purpose of the Board 
of Directors in changing these by-laws to change whatever 
contract existed between the corporation on the one hand and 
existing certificate holders on the other, was it not 1 
A. I don't know whether it was or not, ~{r. Ashburn. I 
would not like to answer that. (J. I will put the question n1ore bluntly: It was the pur-
pose of the Board of Directors to prevent all these certificate 
holders desiring· to withdra'v from doing so 1 
A. No, I don't think that, because these by-laws did not 
at all change the withdrawal notice in the by-laws-the thirty 
days' notice. There was no change at all n1ade in these by-
laws. 
Q. After the adoption of tl1e new by-laws, then, members 
could still withdra,v· without objection on thirty clays' written 
notice? 
A. Yes, sir. We kept issuing stock with the 
pag·e 232 ~ same provisions in there. 
Q. And up to what time did you continue is-
suing stock with the same provisions? 
I 
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A. To 1933, I think-1932. Decen1ber, 1932, we stopped 
issuing· that stock. 
Q. Will you see if you can conveniently place your hand 
on the resolution of the Board directing the discontinuance of 
the issuance of that class of stock~ 
}.tfr. Baird, Jr.: I believe, although I anl_not sure, that that 
is in the record, isn't itT It was in October, 1932, I believe,. 
Mr. Stanworth. 
The Witne:3s: I think it was, yes. 
The Commissioner : I would like to know if you contend 
or concede that any action taken by the Board of Directors 
after the issuance of these certificates could change the con-
tract made at the time of the issuance? 
1fr. Ashburn: I do not concede it, no, sir. 
The Commissioner: Then, I don't see how this is material. 
Mr. Ashburn: The Commissioner may not agree with me. 
If the Commissioner indicates that he does so agree, that is 
fine, but if it could be successfully contended that the mat-
ter of right to cash was one of remedy and not of right, then 
the question would arise as to what notice was 
page 233 ~ given persons desiring to invest that a change was 
contetnplated, or would be made. · 
The Commissioner: But my observation was this: !.don't 
see how a notice given to a person who 'vanted to invest in 
1933, or the failure to give that person notice, could affect a 
person under a contract made in 1931. 
~1:r. Ashburn: It could not. 
The Commissioner: It seems imn1aterial to me. I do not 
want to prevent you from showing it. 
Mr. Baird, Jr.: I think just the reverse situation is true, 
that a change in 1931 and a difference in the form of con-
tracts, and whether or not it was published and whether or 
not prospective purchasers of this stock were given notice, 
could hardly be material. 
The Commissioner: I am under some difficulties because I 
do not know completely the theory of your case. My tentative 
' opinion at the present time is that whatever rights your client 
had 'vere :fixed by the contract as expressed in these certifi. .. 
cates, subject to whatever conflict the conversation she has 
testified to may have on it and taking into consjderation tl1o 
by-laws in effect at that time. 
1\{r. Ashburn: Now, that is just the point, if the Commis-
sioner please. ]llr. Baird contends that the by-laws not dis-
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closed to her constitute a part of the contract, in addition 
to what is set up in the certificate. 
page 234 ~ 1\Ir. Baird, Jr.: This certificate says, "This 
certificate is issued to and accepted by the holder 
subject to the by-laws and the terms and conditions printed 
on the back hereof.'' I suppose that means the by-laws in 
existence and the reservations contained in those by-laws 
which enable the Directors to chang·e them. 
J\.Ir. Baird, Sr.: I think, ~Ir. Commissioner, that 1\Ir. Ash-
burn probably misunderstands our position in regard to the 
by-laws. "\Ve offered the by-laws in order to get in the with-
drawal features of them, not as to the validity of the con-
tr~ct. Of course, they are all in, but what we put in was the 
withdrawal feature. 
J\ir. Ashburn: 1\Iy question was directed to asking the 
reason for the change in the form of Full Paid 1\{embership 
Certificates. 
By the Con1missiouer: 
Q. Have you g·ot that minute there¥ 
A. This is a meeting held on N oven1ber 1st, 1932: "Until 
otherwise determined, Government Bonds or guaranteed 
stock shall not be sold. There shall be sold only memberships 
without guarantee." 
By :Nir. Ashburn: 
Q. Well, what ·is the meaning of the words 
page 235 ~ '' Guarantee'd stock'' as there used by the Board 
of Directors~ 
A. The first certificates taken out by 1\frs. Cohen had a 
guaranty of the Guaranty Security Company on the back of 
it. That is what you mean by guaranteed stock. The stock 
which she got in February, 1933, and all the stock issued after 
to that had no guaranty at all on it. 
By thP. Commissioner : 
Q. After the date of that meeting? 
A. That is rig·ht. 
By :Mr. Ashburn: 
Q. The Association, then, was suspending the guaranty? 
A. In 1932, it had, yes. 
Q. Do the Boa rcl of Directors there require any other 
change in the contractual provisions between the Associa-
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tion a~d purchasers of Full Paid S~ock-any other change 
than the abolition of the guaranty? 
A. You notice there was a change in the withdrawal clause, 
Mr. Ashburn. 
Q. I am not referring to the certificate, but to the direction 
of the Board. 
A. Well, we will see. At a meeting on November 28, 1932 : 
"New forms of certificates of membership and applications 
for n1omberships of both installment stock and 
page 236 ~ Full Paid Stock were read to the Board, and on 
motion they were adopted.''' 
By the Commissioner : 
Q. That refers to the form represented by Mrs. Cohen's 
last investment¥ 
A. Yes, sir. 
By ~Ir. Ashburn: , 
Q. Now, ~Ir. Stanworth, I want to go back a little bit to 
the original testin1ony on the Cohen claim. You will recall 
that lV[rs. Cohen testified that her conversations with respect 
to some of her later transactions were had with the ladv be-
hind the desk in tho office of the Building Association, and I 
want thP. record to show who that lady was and what her 
position with the Association was. 
~Ir. Baird, Jr.: Of course, it is understood that our same 
objection applies. 
A. ~Ir. Ashburn, I think it was 1\{rs. Anderson. I don't 
know at that time whether she was Assistant Secretary or 
not; I think she was, but she was g·enerally the one at the 
window who received nearly all of the payments that came in 
het·e. 
Bv Mr. Ashburn: 
~Q. It was testified that when these several amounts were de-
livered to the ·Building Association, the Associa-
page 237 ~ tion issued a receipt to Mrs. Cohen and Miss 
Cohen, which receipt was in turn surrendered 
when the certificates had been executed and were ready for 
delivery. Were those receipts preserved by the Association? 
A. No, sir. Sometimes people co.me in and would not want 
a receipt-they would con1e in the next day and get a cer-
tificate .. It was just a temporary receipt. 
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By the Commissioner : 
Q. It just served the purpose between the time the pay-
ment was made and the actual time of preparing the certifi-
cate¥ 
A. It was always stated on the receipt that it was gi.ven 
for installment stock or Full Paid Stock. · 
By Mr. Ashburn: 
Q. Have you any of the Cohen receipts 1 
A. No .. They were returned and we gave the certificate. 
It was just a memorandum receipt. 
Q. At page 40 of the record, it· was stated by the Receiver 
that there were $122,000 in amount of the old form of stock 
still outstanding. Is that correct Y 
A. I think that is correct, yes, sir: 
Q. Any Full Paid Certificates t 
A. Some Full Paid and some installment, I think. 
Q. Is a certificate issued to an installment mem-
page 238 ~ her from the beginning of his relation with the 
Association Y 
A. Yes, sir. 
Q. And docs he retain that certificate? 
A. He docs. 
Q. The certificate, then, is his property, subject to his obli-
gation to pay the installments Y · 
A. That is right. 
Q. ~fay I see. one of those installment certificates-just the 
form? 
A. (Producing the certificate:) This is Class D. The only 
difference is the amount of payment per month. That was 
the form of certificate issued to all the installment stockhold-
ers. 
Bv the Commissioner : 
·Q. If that installment stockholder is a borrower, that ·cer-
tificate is pledged and left as security for his loan Y 
A. Yes. 
By :Mr. Ashburn: . 
Q. Now, lvfr. Stanworth, you hand me for illustration what 
purports to bP. a Class D Installment Certificate, dated De-
CP.mber 26, 1923. I first call your· attention to the fact that 
that certificate does not contain any guaranty of the Atlantic 
Trust & Security Company? 
A. No. 
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page 239 ~ Q. Is it true, then, that none of the Installment 
Certificates contained such a g-uaranty¥ 
A. The guaranty was in the back of his pass book. I guess 
you want to sP.e one of them~ 
Q. Secondly, I call your attention to the fact that the with-
drawal provision is not identical with the Qohen certificates 1 
A. No, it is not. 
Q .. The holders of installment stock, then, could 'vithdraw 
only at twelve n1onths after the inception of their relation 
with the Association, according to the tern1s of the certifi-
cate? 
A. That is right. 
Q. And that withdrawal provision is in accordance with 
the by-laws, Article 13, which has heretofore been read into 
the record. 
l\{r. Baird, Sr.: Now, we submit that is a question of la'v 
for the Court's construction. 
A. The difference, ~Ir. Ashburn, between the withdrawal 
of the Instalhnent Certificate and the Full Paid Certificate 
is this, that the Board failed to issue these Installment Cer-
tificates-suppose a man would pay $5.00 or $10.00 and then 
would want to withdraw it at the end of two or three months, 
it would be encun1bering our records ·with a lot 
page 240 ~ of stuff there that didn't a1nount to anything, so 
we held then1 down not to v.ri.thdrqw under twelve 
months, under all of the Installment Certificates. 
Q. Now, Mr. Stanworth, counsel for the Re~eiver has in-
troduced in evidence Article 26 of the Amended By-laws with 
respect to withdrawals, and his position is that, despite the 
provision in the 1\Iembership Certificate, the Association could 
not be required to pay withdrawing men1bers more in the ag-
gTegate in any one n1onth than one-half of .the Association's 
net receip.ts during that n1onth. From 'vhat source would 
those net receipts come 7 
A. I should say, l\1r. Ashburn, the net receipts would be 
your interest and pren1iums and fines that were collected from 
the various borrowers, less your overhead expense of running 
the office. 
Q. Of running what office? 
A. The loan office. 
Q. And what do you consider as beh1g included within the 
overhead expense 1 
A. Well, salaries, tent, heat, and light. 
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Q. Salaries to officers and employees 1 
A. Yes. 
Q. Isn't it a fact that the contract of this Association with 
the Atlantic Trust & Security required that company to pay 
· the overhead expense of running the Building 
page 241 ~ Association 1 
A. I couldn't say, Mr. Ashburn, unless I looked 
the records up. 
Q. Well, the contract is a n1atter of record in the Minute 
Book, isn't it 1 
A. I think a lot of those things were changed afterwards 
from time to time, about the expenses of running the Associa-
tion. 
Q. The original contract, however, does require that the 
Atlantic Trust & Security Company pay the expense of op- · 
erating· the Association f 
A. I would not ·say until I read it myself and be certain 
of it. 
l\fr. Baird, Jr.: Let us limit that to the period in which 
you are interested, l\fr. Ashburn. 
1\fr. Ashburn: Mr. Baird, I have the original, and I want 
to know if there is any change in it, and, if so, what the change 
was. 
By Mr. Baird, Jr.: 
Q. ·Can you say from when you have been g·etting your 
salary since 19307 
A. The Building & Loan Association. 
By l\fr. Ashburn: 
Q. What net receipts has the Association had 
page 242 ~ since January 1, 1933? . 
A. Now, you give me a job. That is something 
I will have to get out for you. I could not give it to you from 
memory, to save n1y life. 
Q. When I say ''net receipts" I n1ean within the purview 
of the language contained in this by-law. 
A. Well, I say, I would have to get the records and look 
it up. It would be a lot of work involved. If you 'vant me to 
get it up, I will be glad to get it for you. 
The Commissioner: }.fr. Ashburn, may I ask you in that 
connection, if you want the exact :fig·ures, or if you are simply 
trying to show that the net receipts since the date mentioned 
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were sufficient to pern1it the Association to redeem this stock'f 
1\-Ir. Ashburn: That is all I 'vant. 
~Ir. Baird, Jr.: I was just going to ask that. 
- By the Con1missioner : 
Q. ~Ir. Stanworth, can you say that the net receipts of the 
Association since the date mentioned 'by ~{r. Ashburn have 
been sufficient to permit the redemption of :Nirs. Cohen's and 
~Hss Cohen's stock 1 
A. From July, 1933 ~ 
~{r. Ashburn: Yes, sir. 
The vVitness: Possibly it was, lVIr. Ashburn, 
page 243 ~ if we had permitted any withdrawals at all. 
By the Commissioner: 
Q. Disregard the permission of withdrawals. What he 
wants to know is whether the net receipts in cash aggregated 
as much as $9,200, with interest from Decmnber 31, 1934 f 
A. vVhat date do you want that~ 19-when? 
By ~fr. Ashburn: 
Q. From ,January 1, 1933. 
A. I should think that there was. 
Q. "\Vell, frmu Deccn1ber 31, 1933 ~ 
A. I don't want to answer those questions, because I a1n 
guessing at th01n and I would rather look at my records and 
be certain before I answer them. 
Q. vVell, let us deal with this a little, lVIr. Stanworth. This 
Association owed to .persons other than n1embers, excluding 
the Cohens and Conrad Brothers and Mr. Baylor, only 'vhat 
·was evidenced by its bonds, did it not~ 
A. No-what date is that now you are speaking of? 
Q. As of Decmnber 31, 1933, and subsequently. 
A. I think I n1ade some memorandum here. 
Q. You need not take into account current office expenses, 
which are always present-any small amounts of three or four 
hundred dollars a n1onth. 
page 244 ~ ~{r. Baird, Jr.: It is already in the record that 
they n1ade a larg·e bank loan· and paid that off with 
a larger RFC loan. 
A. October 31, 1934, we owed the RFC $129,000. We had 
about between fifty and seventy-five thousand dollars of bonds 
that were callable. 
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By J\Ir. Ashburn: 
Q. It is true, though, that as to all of that indebtedness 
there 'vas specific collateral pledged f 
A. Yes. 
Q. And that none of the bank balances 'vere pledged as a 
part of that collateral? 
~N~ . 
Q. And that the bank balances represented net receipts 7 
A. Oh, no-
Q. Or gross receipts~ 
A. Gross receipts. 
By the Con1n1issioner: 
Q. They also represented the proceeds of bonds less money 
borrowed, as well? 
A. Yes. 
By 1\Ir. Ashburn: 
Q. But, for each borrowing, you testified that 
page 245 ~ there was specific collateral pledged for an amount 
n1ore than sufficient to pay the obligation? · 
A. That is right. 
By thP. Commissioner: 
Q. Your cash bank balances on the dates that you have 
testified to in the beginning of this hearing represented all of 
the cash ren1aining on hand from all sources? 
A. All sources, that is right. 
By J\Ir. Baird, Jr.: 
Q. I tl1ink I might clear it up by asking this question: Is 
it not a fact that those bank balances included the receipts 
from the loans which were pledged as collateral for the RFC 1 
A. W P. ren1itted to them, I think, monthly the payments 
tl1at had beP.n received on the loans that had been pledged 
with them. W c used to remit about the second or third of the 
month. 
Q. But all the money you collected from that collateral went 
into the bank? 
A. Yes. 
1\tir. A"shburn: But none of the collections were pledged. 
The Commissioner: The collections on this pledged col-
lateral 'vere pledged. 
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page 246 r J\tir. Ashburn: I don't kno'v whether that is the 
situation or not. W P. want to be accurate about 
that. I-don't think so. I think the Association was entitled 
to devote the collections. to its own purposes. 
By 1\ir. Ashburn: 
Q. ~Ir. Stanworth, this Association continued to receive 
money and issue Full Paid J\tiemberships during 1933, 1934:, 
1935, and 1936, did it not? 
A. No, sir. 
_Q •. "\Vhen did it discontinue receiving? 
A. Discontinued receiving any ·Full Paid membership~, I 
think, in .Tune, 1933. 
Q . .And why? 
A. Well, we had stopped the withdrawal of tl1ose certi-
ficates· and we did not feel that we ought to take that money 
from these people and get it tied up so they could not get it 
withdrawn if they wanted to. 
Q. Well, you had stopped the withdrawal of it-
A. In July, 1933. 
Q. ·Is that the cessation of withdrawals? 
A. Yes, sir. 
Q. Prior to that time, within what period could withdrawals 
be madeY 
A. Thirty days' notice. 
Q. So that Mrs. Cohen, under her last certifi-
page 247 r cate, issued on the 2nd of February, 1933, was en-
titled to 'vithdraw on thirty days' notice? 
A. WP.ll, it was depending on wh!lt the Board would de-
cide there, and what it reads.:_the whole certificate. 
Q. But, as a rule and policy of the Association, is it not 
a fact that, as long as Full Paid Certificates 'vere issued, it 
was represented to people acquiring them that they could 
withdraw them on thirty days notice7 
Mr. Baird, Jr.: I object to that as being irrelevant. 
A.. Mr. Ashburn, the applicants for Full Paid Stock previ-
ous to November, 1932, were told that they could withdraw 
thP.ir stock upon thirty days' notice, because the certificates 
so read. After we started issuing· that stock, their attention 
was called to the fact that the withdrawal was left entirely 
with the Board of Directors. 
Q. Did you ever issue any certificates after the form was 
changed-after November, 1932-personally f 
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A.. We sold some stock since thP.n. 
Q. You, personally 1 
.A. Oh, I don't know whether I did, personally, or not. I 
could not say. 
Q. Can you name one individual to whom you personally 
delivered Full Paid Certificates and Form Cm·tificate No. :i\tl 
(and son1e serial number), who was told that 
page 248 ~ that stock was· withdrawable only in the discre-
. tion of the Board of Directors? 
A. No, I could not. 
Q. Can you name one individual to whom any employee 
of this Building- Association n1ade that declaration when the 
stock was sold 1 
1\llr. Baird, Sr.: Now, J\fr. Com1nissioner, you understand 
that the same objection applies, although this is in a different 
form. 
A. The instructions tliat "\ver(\ issued after the change in 
form of withdrawal, to the people that were receiving the 
money, was to call their attention to the difference in the 
withdrawal of this certificate. Now, I can't say any particu-
lar individual at all, but that was the instruction issued. 
J\{r. Ashburn: I objP.ct to the answ.er as not responsive to 
the question and move to strike it out. 
By l\{r. Ashburn: 
Q. l\Ir. Stanworth, ~Ir. Bailey was in charge of the affairs 
of the corporation fron1 the time of his employment, was he 
notY 
A. Yes. 
Q. And he continued with the Definite Contract until 
when? 
page 249 ~ . A. De~en1ber, 193(>. . 
Q. Now, I want to devote my attention for a few 
inoments to the certificate of Conrad Brothers, Incorporated. 
It is a fact that the former certificate now l1eld by Conrad 
Brothers, Incorporated, is not withhi the purview of the classi-
fication fixed in the. chart~r and original by-laws 1 
. A. I don't. possibly, think it is. I think that tl1e arnend-
ment that was- 1nentioned awhile ag·o takes care of the issu-
ance after 1906--stock issued after 1906. 
Q. You have not introduced any resolution of the Board 
of Directors approving that particular form? 
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A. Yes, we have, at the last 1neeting. 
Q. Was any fonnal application for 1nen1bership prepared 
in connection with the issuance of that class of certificate? 
A. There \vas not. 
Q. Did the holders of that class of certificate ever par-
ticipate in any corporate action of the Building Association~ 
A. I can't say whether they did or not, l\ir. Ashburn. 
~Ir . .Ashburn: Now, with respect to th~ certificate of Con-
rad Brothers, Incorporated, I would like to incorporate the 
same stipulation that ~lr. Sn1ith did for ~{r. Baylor. I have 
inquired and find that he reported it as a part of 
page 250 ~ the capital, as he so asserts, used in his business, 
for the purposes of taxation. 
Mr. Baird, Jr.: That is perfectly agreeable as regards ~{r. 
Conrad 
lVIr. Ashburn: Now, with respect to the Cohen certificates, 
I have made inquiry and find that they have not been re-
ported for taxation, but that the holders are willing, if they 
prevail, to have the certificates reported for taxation. 
Bv ~{r. S1nith: 
··Q. 1\tlr. Stanworth, I hand you herewith the orig-inal ledger 
'vhich was introduced in evidence at the hearing on June 4, 
and in which ledg·er, on page 150 and other pages heretofore 
referred to, appear entries with reference to loan certifi-
cates. In this san1e ledger, beginning at page 398, appear 
entries with reference to bond interest; that is correct, is it 
not? 
A. Yes, I think tl1at is rig-ht. 
Q. vVell, look and see, be sure it is right-bond interest~ 
A. That is right. 
Q. And in thP. subsequent pages, and especially at page 
410, other entries appear ·with reference to interest and bonds l 
A. That is right. . 
page 251 ~ Q. So that in this ledger in which the entries 
relating to loan certificates appear, the records 
relating to the payment of interest on bonds of the Association 
were also made; that is also correct, is it not? 
A. Yes, sir. 
Q. Mr. Baylor was not required to sign any application 
to become a member of the 1\ssociation at the thne the Loan 
Certificates were issued? 
A. No, sir. 
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By :fiir. Baird, Jr.: 
Q. 1\fr. Stanworth, the ledger which you have just been re-
ferring to in your answers to Mr. Smith also contains entries 
on page 48 of Stook Loans C, page 78 Installment Stock D, 
page 120 Bills Payable, page 148 Dividends Class C, does it 
not? 
A. Yes, sir. 
Q. That is your generalledger1 
A. That is right. 
By !'Ir. Smith: 
Q. It also contains entries with reference to salaries and 
general operating expenses of the Association? 
A. Yes. That contains the whole history of the Associa-
tion, I think. · 
page 252 ~ By J\{r. Ashburn: 
Q. ~Ir. Stanworth, after the adoption of this 
by-law which purports to g·overn withdrawals, which speci-
fies that one-half of the 1nonthly net receipts are usable for 
that purpose, and no more, except in the discretion of the 
Board of Directors-whatever the language is-
J\:Ir. Swink: It is a case of may and not must, Mr. Ash-
burn. 
Bv :Nir. Ashburn: 
·Q. (Continuing:) Did this Building Association ever· seg-
regate its net receipts in any one month Y 
A. \Ve never found that necessary, 1\fr. Ashburn. 
Q. Did it ever keep any separate book entry of what its 
net receipts were for any n1onth? 
A. No, sir. 
Q. As a n1atter of fact, the purpose of the cliange in the 
by-law was to prevent withdrawals 1 
1\fr. Baird, Sr.: I object to that, if your Honor please. 
The Con1n1issioner: It seen1s the purpose is in the by-law 
itself. 
1\fr. Baird, Jr.: It speaks for itself. 
Bv Mr. Ashburn: 
· Q. Was there any fund set aside to pay rna-
page 253 ~ turing withdrawals? 
A. Previous to July, 1933, when the with-
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drawals were stopped entirely, withdrawals and maturities 
were paid as and when they came due 
Q. They were paid out of the general funds of the Associa-
tion? 
A. Yes. 
Q. They were not paid out of any segregated 1nonthly re-
ceipts, or one-half of the monthly receipts~ 
A. No, I don't think they were. 
Q. There has never been. any segregation of such net re-
ceipts? 
A. There has been no occasion to have it. 
Q. As a matter of fact, all of the net receipts up to 1930 
were paid to the Atlantic Trust & Security Company, 'veren't 
they? , . 
A. No. 
Q. Well, 'vhat proportion 'vas paid to it? 
A. I could not tell you that, Mr. Ashburn 
Q. \Vhat was the basis of payment to the Atlantic Trust 
& Security Company? · 
A. Before what time Y 
Q. Up to the time you stopped paying them, from the 
Definite Contract Building & Loan Association? 
page 254 ~ A. The net receipts of the Association-the 
money paid to Atlantic Trust C01npany-at the 
end of each year statements were made up showing what the· 
earnings of the company had been for that year. Any sur-
plus over and above the expenses was credited to what we 
. called the '' contingP.nt fund'' and from that conting·ent fund 
money was paid over at times to .the Atlantic Security Coin-
pany. 
Q. On what basis? · 
A. No regular basis at all. 
Q. No contractual basis? 
A. No; 
Q. For what was the money paid to the Atlantic Trust & 
Security Company 1 
A. Well, it was paid for .many purposes up to 1930, pos-
sibly latP.r than that. All foreclosures that the Association 
had, Atlantic Trust & Security Company was buying therri 
and paid thP. Association thP. full an1ount due it -on its loan, 
so tha:t therP. would be no loss shown to the Building & Loan 
ARsociation on the lJl'Operty. Out of that money was paid the 
foreclosure expenses to the Atlantic Trust Con1pany. 
Q. I have noticed in my VP.ry brief review of the corpo-
~ ratP. 111inutcs that, in some yP.ars, the Association paid the 
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Atlantic Security Cotnpany $50,000, and $20,000, and thirty 
odd thousand dollars, in lutnp sun1s. vVhat was the basis of 
all those payments 1 
page 255 ~ A. :nir. Ashburn, I would have to go back over 
the records to see. I could not tell you. 
By the Commissioner: , 
Q. :Nfr. Stanworth, do I understand that previous to thiR 
action in terminating withdrawals in 1933, whenever demand 
'vas made for withdrawal it was n1et"? 
A; That is right. 
RE-DIRECT EXAMINATION. 
By 1\{r. Baird, Jr.: 
Q. 1\{r. Stanworth, did those withdrawals at any stated 
period ever arnount to n1ore than one-half of the net receipts? 
1\tlr. Ashburn: I object to that, if the Cmntn~ssioner please, 
without something to substantiate the question. I don't want 
him to testify without knowing. 
The Comn1issioner: If llP. knows, I think thP. question is 
proper. 
A. 1\rfr. Baird. I don't know. I would not like to state that, 
because, some nwnths, we mig·ht hav~ had rig·ht heavy with-
drawals and nP.xt nwnth we would not have so many. Up to 
1930, through 1930, the Association's withdrawals were small 
in con1parison with the sales of new investments-new stock 
and new bonds Our bonds would n1ature everv 
page 256 } six n1onths. Previous to 1930, our history would 
show that all of the bonds tnaturing on April 1st, 
75 nm· cent of then1 would g-et new bonds, and sometimes more 
tha11 that, and certain Full Paid Stock· would be withdrawn 
this n1onth and WP. would p;et that in next 1nonth, so I could 
not state definitely whether that was the case or not. 
By the Con1n1issioner: 
Q. The financial condition was such that it was not neces-
sary to adhere to that~ 
A. No. We had Inoney on hand ·and when the man wanted 
nwney ho would con1P. in and get it. Often withdrawals-if a 
man had a small anwunt of n1oney, three or four or five hun-
dred dollars, he would want to withdraw it, we would ·waive 
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the thirty days' notice. If he had $10,000 and wished to with-
draw it, we would wait thirty days. 
By 1\!Ir . .Ashburn: 
Q. In the thirty-six years you have been ·associated with 
this Association, its maximum capital stock has increased 
from $50,000 to $10,000,000, has it not? 
.A. No. I think the original capital stock was a million 
dollars. 
By the Com1nissioner : 
Q. Authorized? 
page 257 ~ .A. Authorized capital. 
Mr. Baird, Sr.: 1\tir. Commissioner, what in the world has 
the amount of capital stock of the .Association got to do with 
this issue~ 
By Mr. Ashburn: 
Q. During that period, was there any reserve fund ever 
- set up to takA carP. of liabilities? 
1\tir. Baird, Sr.: I repeat the objection. 
The Commissioner:. I do not see the materiality of it, but 
I will let him answer it. 
A. We had a rP.serve set up to meet what the State Cor-
poration Comn1ission required, and we always had a con-
tinp:ent fund, a little more than that. 
Mr. Baird, Jr.: .T ust in order to clarify some of the an-
swers that Mr. Stanworth has given to 1fr. Ashburn's ques-
. tions, and without waiving our objections to them, if the Com-
missionP.r please, I w·ould like to ask JVIr. Stanworth if the 
.Atlantic Security Company's contract with the Definite Con-
tract callP.d for, as a consideration of its guaranty, the pay-
ment by the Building Association to the Security Company 
of all receipts over and above operating expenses, with-
drawals, and an amount sufficient to mature the 
page 258 ~ stock and six per cent interest. 
The OommissionP.r: Mi~. Baird, may I ask if 
that \Vas a written contract? 
Mr. Baird, Jr.: It is stated on the certificates and it is 
on all of the books that these borrowers had, and it is aU in 
writing. It is in evidence, anyway. 
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1\fr . .Ashburn: No, it is not in evidence. 
The Commissioner= The certificates are in evidence and 
it is on the certificates. 
1\'fr . .Ashburn: But the contract of the Atlantic Security 
is not in evidenc-e. I would like very much to have it in evi-
dence. 
The Witness: I think the contract between them was made 
on the installn1ent stock and provided that all funds in ex-
cess of the withdrawal values, as set forth in the table of with-
drawals, should become the property of the Atlantic Trust 
& SecuPity Con1pany in consideration of the guaranty ·of the 
stock maturing in so many years. 
By 1\fr. Baird, .T r. : 
Q. 1Yfr. Stan worth, were any dividends ever paid when they 
we-re not earned f 
A. No. _ 
Q. 1\Ir. Ashburn has asked you whether or not the party 
to whom the Loan Certificates, as they are com-
page 259 ~ monly known, ever signed a written application 
for the certificates; I believe your reply was no; 
is that correct? 
A. That is right. 
Q. Is it not a fact that the Loan Certificates were issued 
upon the application and request of the borrower, on whose 
order they 'vere made payable to the contractor f 
A. I think that is right. 
By Mr. Ashburn: 
Q. Did the borrower sign an application for that form of 
certificate, thP.n? 
1\fr. Baird •• Jr.: That has bP.en covered, 1\tir. Ashburn. 
The Commissioner: He signed an application for a loan. 
That is already in the record. 
1\fr. Baird, Jr.: I think that is as far as we want to go, Mr. 
Commissioner. 
Thereupon, the hearing was adjourned· to Friday, J nne 25, 
1937, at 2 :30 P. M. at the same place. 
page 260 ~ Offices of 1\.fessrs. Willcox, Cooke & Willcox, 
Bank of Commerce Building, N orfo]Jr, Virginia, 
June 25, 1937. 
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The hearing was resumed before the Com1nissioner, at 2:30 
P. ~L, pursuant to adjournment from June 18, 1937, with the 
following present : 
~Ir. J. Sydney Snrith, Jr., Counsel for C. l\L Baylor, peti-
tioner. 
~Ir. W. R. Ashburn, Counsel for petitioners Conrad Broth-
ers, Incorporated, l\irs. Lena Cohen and l\IIiss Bettie Cohen. 
1\Iessrs. E. R. Baird, Sr., and E. R.. Baird, Jr., Counsel for 
Definite Contract Building & Loan Association. 
lVfr. G. R. Swink, Receivr.r for Dr.finite Contract Euilding 
& Loan Association. 
P. C. STAl~WORTH, 
recalled, on behalf of the defendant, 'vas further oxmuinecl 
and testified as follows: 
Examined by 1vlr. Baird, Sr.: 
. Q. ~ir. Stanworth, you were asked on your last exanlina-
tion what you regarded as the net receipts of the Association,. 
and you answered, the difference between the interest, pre-
·miums, and fines t·eceived, on the one hand, and tho operat-
ing expenses on the other (I am not quoting your 
page 261 ~ language) ; is that correct 1 
A. \Vell, operating expenses 'vith interest on 
all obligations and dividr.nds that wr.re pajd out. 
Q. You mean hy operating expenses the interest you paid? 
A. I should have included those in mv answer. 
Q. At the last hearing, I read into the record the report 
that 1\{r. Bailey 1nadr. to thr. Board of Directors on 1\{arch 
29, 1934. Can you say whether, fron1 your familiarity with 
the records of the Association, the figures that he gave-
with 'vhich I suppose you are ac.quainted-,vith respect to 
the outstanding· bonds and stocks and acceptance of the pro-
posal made to bond- and stockholders are substantially cor-
rect? 
A. Yes, sir, I think they are. 
Q. You 'speak from your knowledge of the rec.ords 1 
A. Yes. 
By the Commissioner: 
Q. 1\fr. Stanworth, in your staten1ent with reference to net 
receipts, is that n1erelY: your idea of it, or are you giving a 
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detern1ination of net receipts as reached by the Board of Di-
rectors? 
A. That is my idea of it, l\£r. Willcox. 
Q. Now, would your idea also include the payment on tho 
principal of any indebtedness f ' 
page 262 ~ A. No, it would not. 
Q. Thcm, you think that in arriving at net re-
ceipts you should take into consideration the dividends and 
interest you paid; but should not take in the principal of the . 
indebtedness? 
A. That is right. 
Q. Well, what is the difference between them? 
A. vVell, suppose we owed the bank, s·ay, fifteen or twenty 
thousand dollars, or we had borrowed from the. bank fifteen 
or twP.nty thousand dollars; I would not call that in our net 
receipts. I would not call any curtail on that note as an op-
erating- expense. I would only treat that as a part of the capi-
tal incon1e or the capital disbursements. If we 1nade a loan of 
$5,000 and that loan had lleen paid off at $4,000, I \vould not 
treat the $4,000 as net incon1e, neither would I treat as a dis-
bursement any loan that we 1nake on real estate, or any stock 
loan. 
By 1\fr. Baird, Sr.: 
Q. You could not count as income n1oney that you received 
in exchang·c for obligations that you issued, could you? 
A. No, sir. 
The Cmnn1issioner: That is expressly excluded in the by-
laws. 
l\{r. Baird, Sr.: That is what I was wanting to 
page 263 ~ straighten out in the other question. 
l\ir. Ashburn: The point is that this discus-
sion, while interesting, is not in any way a final desig·nation 
by tlfe Association of what constitutes or is included in the 
tenn ''net receipts,'' and the record shows and the testimony 
shows that they have never, by any action of the Association, 
designated what is included within the term ''net receipts" 
nor have they ever segregated any such fund. 
The Commissioner: It is nothing· but his opinion. 
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MRS. CORA L. ANDERSON, 
a witness on behalf of the defendant, being duly sworn, was 
examined and testified as follows·: 
Examined by :Nir. Baird, Sr.: 
Q. Your nan1e is ~Irs. Anderson and you live in Norfolk? 
A. Yes. 
Q. How long were you with the Definite Contract? 
A. Thirty years. 
Q. When. did you leave it 1 
A. In 1934. . 
Q. Your en1ployment there was for the thirty 
page 264 ~ continuous years prior to that~ 
A. Yes. 
Q. There was no interval during which you left and went 
back? 
A. Oh, no, continuously for thirty years. 
Q. Were you the cashim~, or person who was at the window 
and contacted people coming into the Association? 
A. Yes, I was. 
Q. Did you ever during· that time receive any money from 
anybody on deposit 1 
A. No, we never received any on deposit. 
Q. For what purposes did you receive money? 
A. For stocks. 
~Ir. Ashburn: I object to that, if the ·Commissioner please, 
because it is a question of law. 
The Commissioner: Well, I understand that. 
By :fiir. Baird, Sr. : 
Q. You also received money from borrowers, I suppose 1 
A. Yes. 
Q. Do you remmnber Mrs. Cohen f 
A. I can't say that I can place her, ~Ir. Baird. I don't. 
remember her. 
Q. Do you remember her daughter, Miss Cohen? 
A. I can't say that I remember them. 
page 265 ~ Q. She seemed to say, as I understood her-
}.{r. Ashburn: If the ·Commissioner please, Mr. Baird is 
about to assist tl1e witness. I believe the term is leading. 
Mr. Baird, Sr.: I can state to the witness what Mrs. Cohen 
stated and ask her if that thing occurred, I think. 
1\Ir. Ashburn: I don't understand that you can. 
_ Mr. Baird, Sr.: That is all I am going to do. I am per-
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Mrs. Cora L. Anderso1~. 
' fectly willing to put it any way. I just want to lmow whether 
that happened as 1\tlrs. Cohen said it happened.· 
The Commissioner : I do not think, from a technical stand-
point, it is proper to state to a witness what another one said. 
I ~hink you can ask her 'vhat she did or did not do on any 
occasion. 
1\fr. Ashburn: She has already answered that in regard to 
the parties. 
By Mr. Baird, Sr.: 
Q. Did you ever have any conversation with Mrs. Cohen 
in regard to stock f 
A. No, I did not. 
Q. State what occurred between you and any 
page 266 ~ people in respect to the stockY 
A. Well, anybody who took out stock, they cam~ 
in and left the n1oney and took a receipt for it until the stock 
could be made out. The receipt was given and read for so 
many shares of stock and then, when the stock was made out, 
they turned in the receipt and got the certificate of stock. 
Q. V\ras that the way you dealt with ~Irs. Cohen and Miss 
Cohen? 
~Ir. Ashburn: We object to that, if the Commissioner 
please, because. she says she has no recollection of them as 
disting·uished from any other person. 
A. That is the way we dealt with every one. 
The Commissioner: She lias alreadv said she did not re-
member ~Irs. Cohen or ~Iiss Cohen. ~ 
The Witness: I can't say exactly. There were so many 
people that we sold stock to, that I can't say I remember her 
particularly. 
~fr. Baird, Sr.: I misunderstood her. I thought she said 
she did remember 1\tlrs. Cohen. 
page 267 ~ Note: There were also filed with the Commis-
sioner, by Mr. Stanworth, the following exhibits: 
•Four forms of certificate of membership, Series C, D, E, 
and F, marked "Defendant's Exhibits Nos. 3, 4, 5, and 6," 
respectively. _ 
Three forms of application for membership of Classes 0, 
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D, and E, marked ''Defendant's Exhibits Nos. 7, 8, and 9," 
respectively; and, · 
Four shareholders' pass books for Classes C, D, E, and F, 
marked "Exhibits Nos. 10, 11, 12, and 13," respectively. 
Thereupon, the Co1nn1issioner heard argument of counsel, 
after which the hearing was concluded. 
page 268 ~ Virg·inia : 
In the Circuit Court of the City of Norfolk. 
·Commonwealth of Virginia, ex rel State Corporation Com-
mission 
v. 
Definite Contract Building & Loan Association 
TESTI110NY BEFOR.E THE CO~LMISSIONER. 
,July 28, 1937 
VOL. II 
page 269 ~- Offices of :.Messrs. vVillcox, Cooke & \Villcox 
Bank of Com1nerce Building-, Norfolk, Va. 
July 28, 1937, at 3 :00 P. 1\L 
Pursuant to ag-reement, the hearing was re-convened before 
the Comn1issioncr, with the following present: 
~f r. G. R. Swink, Receiver. 
~{essrs. W. R. Ashburn, J. Sydn~y Smith, and E. R. Baird, 
Sr., Counsel for the parties heretofore noted. 
P. C. STANWORTH, 
recnll~d by the Commissioner, was further examined and tes-
tified as follows : 
By the Commissioner: 
Q. :.Mr. Stanworth, on page 206 of the transcript, you were 
asked, in substance, to supply the resolution of the Board of 
. Directors authoriiin~; the issuance of these certificates in 
the form of thP. three earlier certificah~s held bv 1\'Irs. ·Cohen. 
Have you beP.n able to find such a resolution¥., 
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A. No. ~Ir. Willcox. That was the regular form of cer-
tificate that had been issued when I went with thA Associa-
tion, and I suppose it never had been changed up to that time, 
1933. 
page 270 ~ Q. But you have not found any specific resolu-
tion authorizing that specific form of certificate? 
.A. No. except this resolution was adopted, I think, in 1907 
-I believe thi1t oug·ht to be in there-" 
Q. That is in there. 
A. -That the Board of Directors would have the right to 
issue such class of stock from time to time as they deemed 
to the best interests of the Association. 
Q. That is in 1906; that is in there. But my question went 
to whether or not, pursuant to the authority therein granted 
the Board, they had ever prescribed this particular form? 
A. I think, ~Ir. Willcox, that form we were using in 1906, 
ss far as the Full Paid Certificate was concerned, was the 
sm.11e for1n that was used prior to 1906 and after 1906. 
Q. You have testified that, pdor to the time in 1932 or 1933 
when you terminated the practice of allowing withdrawals, as 
requests were made for withdrawals, they were honored as 
a n1atter of course, requiring notice in the case of larger witll-
drawals. 
A. Up to 1!)33 ~ 
Q. Ye~. 
A. Ye~. 
Q. Now, when requests for withdrawals were made prior 
ttl that tin1e, w·as any action taken by the Board before they 
were paid? 
A. No, sir. No, sir, the officers went ahead 
page 271 ~ and paid the withdrawals in the ordinary course 
of business as they came in. · Of course, when a 
man would apply for a withdrawal, if it was a small amount, 
we would pay it: if it was a larg·e amount, ·we would wait 
thirty days. · 
Q. But there was no action of the Board determining it 
was expedient for the Association' 
A·. No. 
. Q. And is the same thing true of the Loan Certificates f 
A. The Loan Certificates, 1\{r. Willcox, were a little differ-
Pont in the withdrawal feature, for this reason: there i.s no 
thirty-day notice required-! mea'n, on the Loan Certificates 
-and the withdrawal of the Loan Certificates had to be 
passed on by the Board because that was in compliance with 
the terms and conditions on the back of the Loan Certificates; 
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acrording to whether they wanted to pay it or not, whether 
they were able to pay it or not. 
Q. You issued son1ething over two million dollars of Loan 
Certificate::; over a period of years 1 
A. Ye~-a little under that. 
Q. And all except the $8,700 now outstanding were taken 
upT · 
.A.. That is right. 
Q. Do I understand that in each instance where they were 
taken up, and before they were taken up, the Board acted 
specifically on then11 
A. There wasn't any specific authorization from 
page 272 ~ the Board to take then1 up. ''r e would get in a 
position that 've could take up these certificates 
and we would so advise the Board that we could take up so-
many certificates and WP. would go ahead and do it. They 
'vould not pass any resolution to do it. 
Q. It was just that the officers of the Association, in hand-
ling- the funds of the Association, if they could spare the 
money to take tbcrn up, they would go ahead and do it, and 
there was no specific action of the Board detertnining· it was 
expedient and in the best interests of the Association to take 
them up? 
.A.. No. If the Board did not have the n1oney, they would 
say don't do that. 
Q. They would take negative action·~ 
A. Yes. 
Q. But, in the absence of negative action, you went ahead 
and took them up? 
A. That is right. 
Q. Now, was it your practice, when Loan Certificates were 
outstanding and you had n1oney available, to call those cer-
tificates without waiting for the holder to request payment? 
A. We did that nearly all the time up until 1925 or 1926, 
I believe. 'V e would call them in ourselves because we would 
have the money there and we would not have any applications 
for loans and we would get rid of that stock in 
page. 273 ~ that way, because it could be called. 
Q. 'Vell, are you able to s~y whether you took 
them up voluntarily like that in the greater number of cases, 
or "\Vh~ther the payment was requested by the holders in the 
greater number of cases 7 · 
' A. 1\Ir. "\Villcox, I think the majority of the cases-now, 
let me think a minute. V\T e had a lot of those loan certificates 
out there; we issuP.d a great n1any out thm·e during the time 
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there was a lot of new building going on here, and at that 
time 1noney was pretty easy and the sub-contractors and ma-
terialinen took the Loan Certificates in place of cash and those 
certificatPs ·were taken to the bank and used as collateral to 
borrow money on; and often the certificates wr.re issueP, in 
denmninations such that if a man did not want to put up a 
large certificate to borrow a s1nall amount of money, he would 
have small certificat~s issued, don't you see~ For instance, 
like the Baylor case. I will cite that as an example. 
Then, when this real estate boo1n collapsed (I -think it was 
1921 or 1922; I have forgotten), everything shut down. We 
owed the banks a lot of money at that tin1e we had borrowed 
on notes. We owed a lot of certificates, and the banks called 
on these people who had borrowed n1oney on these certifi-
cates to pay their notes. They called on us, of course, to help 
then1 out. We did all we could because-we stopped making 
loans for practically a yeae and devoted our in-
page 274 ~ con1c to the payment of those Loan Certificates 
and retiring our bills payable. That 'vas back 
there in 1921 or 1922, I have forgotten. Of course, it was 
-voluntarily on the part of the Association because these peo-
ple had borrowed n1oney on thmn and the notes were called. 
Q. Now, in the case of the Full Paid Certificates, such as 
the first three p1;1rchasecl by ~frs. Cohen, was it your practice 
to call those? 
A. I don't think "\Ve r.ver called any of then1, ~fr. Willcox. 
1 rmuCinber, at one time, we did reduce the rate of interest 
frmn six per cent to five per cent on the Full Paid Certifi-
cates, and we notified all the holders of the Full Paid Certifi-
cates that their rate of interest would be reduced to five per-
e0nt. if they wanted to caRh the certificates in to bring· them 
into the office. I don't think we cashed in hardly any of them 
at all. 
Q. That was giving them an opportunity to cash them in 
when von reduced the rate of interest? 
A. That is it, exactly. 
Q. Now, your honoring of these Loan Certificates occurred 
,vben you ha,dn1oney available and no demands for loans 1 
A. That is right. 
Q. 'Vhy did you distinguish in that respect between the 
Loan Certificates and the Full Paid Certificates~ 
. A.. '\Vell, the difference, I should think, would 
page 275 ~ be this, J\!Ir. '\Villcox: The Loan Certificates-
the Full Paid Share Loan ·Certificates--were 
something that the Board could call in at any time they wanted, 
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you see. That is, undP.r that rule, they could call them in 
when they felt they had the n1oney to do it. We never 
called the shares in, because those people had the right to cmnn 
in and withdrawn; it was not necessary to call them in. If a 
man had the regular Full Paid Share and wanted to withdraw 
his money, he could give us thirty days' notice and withdraw 
it. The man'that hP.ld the Full Paid Loan Certificate had to 
come to the Board to get. his money. -
Q. And the others did not 7 
A. What do you mean? 
Q. The Full Paid 1nemberships did not have to get the ac-
tion of the Board Y 
A. No. 
Q. Now, is it a fair deduction fron1 your practice, as out-
lined by you, that the Association regarded the Loan Cer-
tificates, such as those issued to Baylor and Conrad, as tent-
porary matters and contentplated taking them up at an early 
date? · 
A.. Well, I believe that would be a fact. They were is-
sued, of course, just like any other Full Paid Certificate-to 
be taken up when the Board felt it \Vas in a position to do so 
without hurting the interests of the Association; and the 
other Full Paid was callable at that time on thirty 
page 276 ~ days' notice and those people could get their 
money. . 
Q. "\Vhen you issued Loan Certificates, why was it that you 
issued then1 in series of sn1all amounts---con1paratively small 
amounts-instead of in one certificate for the aggregate 
amount? 
A. vVell, our first policy in issuing the Loan Certificates 
was to issue thmn to the borrowe1o, in the name of the bor-
rower; where the borrower had several people he owed money 
to, sub-contractors and material n1en, they would ask us to 
issuP. a certificate for $300, $400, or $500, until he would get 
the aggregate, and he would take those certificates around 
to the different material n1en and pay them off with those 
certificates. Now, if he had one certificate, of course, he could 
not take that. 
Q. But, take the case of C. NI. Baylor, who took, as I un-
derstand and as I understand the Association thought he 
would talm, $7,000.00. Now, his was issued in three certifi-
cates. 
A. ThP. only reason I can account for that, 1\ir. Willcox, 
we issued them that way-I don't know. '\Ve n1ust have had 
some request to do it, because they were issued three, three, 
and four, weren't they~ 
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Mr. Smith: Two, two, and three. 
A. (Continuing:) As I said a little while a&'o, it was is-
sued generally on the request of t11e borrower. 
page 277 ~ Now, I can't say positively that he did not ask me, 
because it was so far back. But we did that for 
convenience, first, of the Association, that ·if we could take 
up one $2,000 certificate at one time-he had a $7,000.00 cer-
tificate-if we could take up $2,000 or $1,500 or $2,500, and 
he brought that certificate down, we would have to take up· 
that-certificate and issue another one for the balance. By 
issuing them in those amounts like that, it gave the Associa-. 
tion, if it felt like it had the mon~y to spare, to take up a part 
of those series. The same way w1th 1\!Ir. Conrad: He had one 
$1,500 certificate and one $2:000 certificate; he took up his 
$2,000 certificate. And often, as I said a little .while ago, the 
man who held any large certificate would ask us to split it 
up because he wanted to use it as collateral for a loan, and 
if he wanted a small loan, he did not 'vant to put up a $7,000 
certificate to borrow, possibly, $2,000 on. 
Q. Now, in tlu~ 'vritten answer to the question stated in 
substantially the same form, you stated it wa~ either at the 
request of the man who would take the certificate or for the 
convenience of the ·Association~ 
A. That is right. 
Q. I understand that in the case of ~ir. ·Conrad and Mr. 
Baylor you have no definite recollection whether there were 
requests for that splitting thetn up or not 1 
A. No, I can't say I have. 
page 278 ~ Q. And your statement about doing· it for the 
convenience of the Association was to enable the 
Association to take up one or n1ore at a time when the money 
was available? 
A. That is right. . 
Q. Now, J\fr. Stanworth, you have furnished us with bank 
balances for various semi-annual periods. Have ·you avail-
able records 'vhich will show how n1uch of those balances were 
actually payable to the RFC on account of pledged collateral? 
A. It 'vould be a right difficult job to work through now, 
l\fr. Willcox, I think. At that time, we owed the R·FC and 
we paid them a certain amount each month out of the re-
ceipts fron1 the pledged collateral they had up there. We 
owed the bank certain monies at one time, which we were pay-
ing on. We also had outstanding, around the time those bank 
balances were g·iven you,· fifty or sixty or seventy-five thou-
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sand dollars worth of bonds which had really never been "ex-
chang·ed for the other five-year bonds, which were more or less 
callable at any tinte. So, the n1oney was held there pend-
ing to see ·wha.t would happen if these o'vners of the bonds 
called for the redernption of their money. 
Q. But the object of that question was to ascertain, if pos-
sible, how 1nuch of those balances at those various periods 
were free balances, that is, balances that the Association 
. could use for any of its legitimate purposes, as 
page 279 ~ disting·uished front the n1oney which it was obli-
gated to pay the RFC because collected from col-
lateral pledged· to it 1 
A. I see your question, but I could not answer it without 
making investigation of the books at those periods to see 
what ·we o-wed and what we had to pay out each month, from 
tin1e to time, for each period. 
~Ir. Ashburn: I do not want to interpose, but I understood 
from the previous testimony that they 'vere all free balances 
and there was no ~egrega tion, and I now so understand. 
The Commissioner: 1\:fy recollection of the testimony from 
reading it is that, while the figures were not actually segre-
gated on the books, yet at that tin1e there 'vas certain col-
lateral pledg-ed and, as part of the agreen1ent, the Associa-
tion was obligated to pay to the RFC the sums collected on 
that particular collateral. 
The Witness: It was not segregated. It can1e in our gen-
eral account. 
Nir. Ashburn: f did not understand then and do not under-
stand now that the income from the collateral was pledg·ed. 
The Commissioner: Vl ell, I will ask him, or you go ahead 
and ask hin1. I a1n through. 
::Mr. Ashburn: No, I would be glad for you to ask him. 
page 280 ~ By the Commissioner : 
· Q·. ~[r. Stanworth, when you_ secured the loan 
from the RFC, did you or not pledge certain spe~ified col-
lateral as security for that loan~ 
A. We did. 
Q. Did that agreement obligate the A·ssociation to pay to 
the RFC the collections received on that particular collat-
eral? 
A. Our agreement was, 1\fr. Willcox, that we would pay 
to the RFC all dues collected on pledged collateral. You see, 
the interest we kept, to run our business, but the dues which 
L. Cohen and B. Cohen v. G. R. Swink, Receiver, etc. 203 
P. C. Btanworth. 
were a credit on the collateral had to be remitted to them 
so as to keep the collateral intact all the time, don't you see Y 
Q. \Veil, to get that down to a particular case, if, among. 
the bonds pledged to the RFC, or obligation, was a loan to 
John Sn1i th and he paid in a hundred dollars this month, on · 
this loan, could you use that hundred dollars for other pur~ 
poses, or were you obligated to pay it to the RFC? 
A. You mean a straight curtail on his loan? 
Q. Yes; or dues? 
A.. If it was paid as dues or a curtail, it went to the RFC. 
Q. And these semi-annual balances that you gave included 
some n1oney applicable in that way? 
page 28~ ~ A. Yes, sir. 
Q. That is, the collections previously made on 
that collateral which had not been redeemed? 
A. That is right. 
CHOSS EXAMINATION. 
By 1\fr. Ashbu1·n: 
Q. l\Ir. Stan worth, . as I understand it, to take a specific 
illustration, if John S1uith, who was a borrower from the 
Association and whose notes had been pledg·ed with the RFC 
as collateral for a borro,ving by the Association from the 
RFC, in any g·iven 111onth paid in $100, only so 1nuch of that 
$100 as constituted a curtail on his principal indebtedness 
was pledged to the R.FO, and that part of the $100 which was 
interest, carrying charge, or earning· on the loan was free 
money for the general use of the Association? 
A. Yes, sir, that is right. 
l\fr. Ashburn: ~As a matter of law, we subn1it, if the Com-
nlissioner please, that that did not constitute a valid pledge 
of any of ·the increments on the loan to John Smith, so long 
as the Association was authorized to collect it without segre-
gation. 
l\Ir. Smith: And without in any way identifying it or ear-
marking it. 
lVIr. Ashburn: So, as a matter of law, we say it was all free 
money. 
page 282 ~ By the Commissioner: . 
Q. Have you g·ot the contract that was made 
with the RFC at the time those loans were secured T 
A. I don't know whether I have or not, Mr. Willcox. When 
.. 
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the RFC notes were given (we gave one note and kept it 
alive), it was the understanding·with the R.FC-
Mr. Ashburn: We object to any understanding not a part 
of the written contract. 
A. (Continuing:) Well, I think it was in the note. I am 
not certain about that, :Mr. Ashburn. I am just telling what 
the principle of our borrowing with the RF'O was. ·vV e made 
them up a staten1ent of the balance due on all the loans we 
put up as collateral. They loaned so-much, not on the face 
of the loan, but on the balance due the Association at the 
time we made the loan from the RFC.· Now, the requirement 
of the 1{;].,0 'vas that all monies paid as dues would be re-
mitte.d to them each month; the interest paid as interest ·would 
be held by the Association for the general operation of its 
business, but all the credits on the loans as dues or curtails 
on loans were to be remitted to the1n each month. That was 
a part of the note we signed, I am sure. vV e would make thmn 
out a statement, I suppose sometimes covering three or four 
different sheets, showing the balance due as of the first of 
the last period, the dues that had been paid in during that 
current month, the balance left after giving them 
page 283 ~ credit for that. That was checked back and forth 
between the two offices, the RFC office and our 
office, and we would get credit for that amount. 
Q. Well, have you got in your files the actual note that 
was given the RFC, which I assume was taken up when yor~~> 
paid it offf 
A. I will look for it and see, Mr. Willcox. 
Q. I wish you would look it up and file your copy of it. 
A. I will. 
By Mr. Ashburn: 
Q. As a matter of mechanics, 1\{r. Stanworth, those monthly 
statements and remittances 'vere made to the RFC before 
you g·ot your monthly balance in bank every month? ·when 
you got your balance in bank, you would determine the 
money that the Association had to its credit? 
A. Oh, out of that bank balance., ~Ir. Ashburn, of course, 
there was a certain amount of money we had to pay the RFO, 
there was a certain qmount of .money we had to pay the 
banks. 
Q. Well, let me be more specific: If, on the last day of 
August, 1935, there was on deposit with the National Bank 
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of Commerce $25,000 to the credit of the Definite Contract 
Building & Loan Association, the Association could with-
draw every dollar of that $25,000 by its own check 
page 284 ~ signed by one of its officers, 'vithout any counter-
signature of the RFC or any other outside 
agency~ 
A. No, because the nwncy that was collected during the 
month of August, 1935, on collateral pledged to the RFC 
had to be remitted to them so1netin1e the first part of Sep-
tenlber, as soon as we g·ot our accounts checked up. 
Q. But what, on the last day of August, would prevent the 
Definite ·Contract Building & Loan Association's withdra,v-
ing this entire bank balance by its own check and paying it 
to anybody it saw fit? 
The Commissioner : Do you nwan as between the Associa-
tion and the bank? 
~fr. Ashburn: As between the Association and the bank, 
or anybody that had a legal right to stop them. 
A. I don't know. Of course, I know-I heard this fron1 
one of the inspectors who crune down one time : they would 
check up very closely. Some association in West Virginia 
was holding back its dues and he went there and checked up 
on it. 
Q. I know, but we are only interested in this association. 
A. Yes, but we were checked up on this thing. 
Q. All that the RF'C required of you was that you repay 
the loan to it at specific intervals, as specified in the con-
tract? 
pag·e 285 ~ A. That is rig·ht. 
Q. It was your ~reditors, just like any other 
creditor that yon 1night have' 
A. Except tliat we were under a contract we would have 
to remit to then1 the duos that we coJlected each month. 
Q. And that was neither n1orc nor less than a personal 
contract between the RFC on one hand and the Definite Con-
tract on the other 1 
A. No. It was not in the note, l\Ir. Ashburn; that was the 
requiren1ent of the RFC, that on all building· and loan loans 
that were n1ade that all the amounts paid to the association 
on dues or on curtails on the loan should be remitted to them. 
That was the rule of the RFC, and we could not have bor-
rowed the money unless we had agreed to that condition. 
Q. Was there the right of substitution of collateral? 
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A. Yes, there was. 
Q. Did you substitute collateral from time to time? 
A. Very little. Often, if a man wanted to pay his loan off, 
for instance, under the R:F:O, and it 'vas up as collateral "\\rith 
the RFC, we 'vould have to send a check up there to get this 
collateral back, as all the balance do, before they would send 
the deed of trust and bond back to us-send them a Federal 
Reserve Bank check. 
Q. There is no distinction between the pledge of this col-
lateral and the pledge that usually takes place 
page 286 ~ in any other similar business transaction Y 
A. Well, I don't know. I am hardly prepared 
to answer that question. 
Q~ The R-FC exercised no governmental control over your 
Association Y 
A. Well, we think they did, as far as that debt was con-
cerned. 
Q. Only for the purpose of collecting its debt¥ 
A. Yes. 
Q. And its relations with you did not ~xtend to controlling 
your bank account Y 
A. Oh, I don't think they did. 
Q. Only to the extent of controlling collection of monies 
by your Association Y 
A. Only to the extent that we had to re1nit to them, as I 
said before, what we collected on the dues and on the curtails 
on thP. loan. 
Q .. What you nwan is that you could not get the collateral 
back until you sent them the money for it? 
A. That is right. · 
By the Commissioner: 
Q. 1\Ir. Stanworth, it was stated to me infOJ;mally by coun-
sel and the Receiver that all of the debtf? of the Association, 
save the claim of Baird, White & Lanning and bonds of the 
face value of $1,750, have been paid. 
pag·e 287 ~ A. I think that is right, ~1:r. Willcox. 
Q. I am excluding, of course, for the time be-
ing at least, as debts, the holders of these Full Paid Certifi-
cates and Loan Certificates. 
A. Yes. 
Q. So,. there are no other outstanding debts? 
A. None I can think of. 
The Commissioner: That is all I havet Gentlemen, ex-
' 
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cept, ~Ir. Stanworth, I would like very much to have you 
file either the original or a copy of the note given the RFC, 
and the written contract, if any. 
RE-DIRECT EXA~IINATION. 
By l\1:r. Baird: 
Q. Mr. Stanworth, could you say whether or not the Board 
was kept acquainted and was familiar with the character and 
terms of all the certificates that were at any time issued by 
the Association t 
Mr. Ashburn: We think that is immaterial, if the Commis-
sioner please. They are chargeable with notice of the busi-
ness of the company, whether they were kept acquainted with 
it or not. 
A. Yes. 
page 288 ~ 1\'Ir. Baird: With reference to the objection, the 
. Commissioner asked th.e same question, which 
has as its purpose, as I understood it, to find out whether 
these different classes had been specifically authorized by 
the Board. That is the reason I asked him that question. 
The Commissioner: I simply asked hin1 because counsel 
had asked that question and he agreed to supply it. 
By J\!Ir. Baird: 
Q. Did I understand you to say that investment Full Paid 
Certificates and, also, Loan Certificates vtrere taken ·up from 
time to time as requested by the holders, without any specific , 
resolution by the Board of Directors on the subject? . 
A .. No. I said the regular ·Full P~id Certificates were taken 
up when they had the thirty-day clause of withdrawal. Gen-
erally, the Loan Certificates, especially when there was any 
question of having the money available, were discussed with 
the Board to see whether \Ve should take them up or not, and 
the Board would decide. If there was an affirmative, they 
would just say, ''Go ahead and take them up,'' and if they 
said No, we would just tell the party we could not take them 
up at that time. 
Q. You mean by that, I suppose, that some of the old cer-
tificates, which contained the provision that they 
page 289 ~ might be called by the Association, were actually 
called? 
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A. No. I don't ren1ember any of those, 1\:Ir. Baird. 
Q. What I am trying to find out is, the evidence has shown 
that there were different kinds of certificates; a1nong them 
was the certificate that we designated as 1Irs. Cohen's old 
certificate, which contained a provision in respect to the hold-
er's withdrawing· it or the Association's calling it in; did you 
mean by your testimony to say that any of those certificates 
were called in by the Association? 
A. No. I said I did not think they were ever called in by 
:the Association. 
Q. But, now, in fact, were any of the Full Paid or Loan 
Certificates ever called in by the Association? 
A. Well, I think Loan Certificates were, ~Ir. Baird, at one 
time. If we had sufficient money on hand to take care of Loan 
Certificates, we called the1n in. 
Q. ''That do you mean by "calling"? 
A. The owner would be notified to present then1 at the of-
fice and get the money on them. 
Q. Was there ever any objection on the part of the holder 
to surrendering his certificate~ 
A. One or two of them kept them, feeling they \Vere satisfied 
to g·et the interest and let it ride for awhile. 
Q. I gather from what you say that, when the Association 
had available funds, its idea was that the Loan 
page 290 ~ Certificates should be retired, instead of calling 
Full Paid Certificates~ 
A. That is right. · 
Q. Have you got any of the notices that you sent to any 
holder of these Loan Certificates when you requested that 
they bP. turned in 7 
A. No, sir. . 
Q. llow did you usually communicate to the holder the 
desire of the Association to have them brought 'in? 
A. I think, 1nost of the time, "Nlr. Baird, we would call them 
up by telephone. I may have written letters, but I think most 
of them were called over the telephone to take up certain cer-
tificates. 
Q. In those communications, did you tell the holder that the 
Loan Certificates n1ust be surrendered, or that they could be 
redeemed? 
A. I don't know. I suppose we told them that they could 
be redeemed. 
Q. In answer to a question by the Con1missioner, I under-
stood you to say that the Association had regarded the Loan 
Certificatf~s as temporary. Did you mean by that, that it 
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was expected that they would be outstanding for shorter pe-
riods than the investn1ent certificates, or what did you mean¥ 
A. I meant by that, l\ir. Baird, that the Loan 'Certificates 
- were issued and to be redeen1ed whenever the 
page 291 ~ Board deemed it to the best interests of the As-
sociation. The other certificates, of course, had 
a thirty-day notice in there that the people could withdraw 
them whenever they gave us the required notice. 
Q. As to your ordinary Full Paid Certificates, you knew 
that they were taken as investments, didn't you 1 
A. That is right. 
Q. As to the Loan Certificates, you knew that the holders 
ordinarily wanted their money as quickly as they could get it f 
A. Yes. 
Q. They 'vere not buying them as investments? 
A. They were not buying· them as investments. 
Q. But using them for credit purposes' 
A. Yes. 
Q. Now, lVfr. Stan worth, with respect to these bank bal-
ances, in the early part of 1932 aiid afterwards, when the 
negotiations con1mcnced for obtaining a loan from Recon-
struction Finance Corporation, was the Association indebted 
to the banks 1 
A. Yes, sir. 
Q. vVere they pressing for payment? 
A. They were. . 
Q. Were temporary loans made fron1 the banks after the 
· Reconstructi·on Finance Corporation declined to 
page 292 }- grant the first application for a loan? 
A. Yes. 
Q. Did the banks take collateral for that? 
A. They did. 
Q. Did you give the banks an ordinary collateral note¥ 
A. Yes. 
Q. V\Then you n1ade the loan from Reconstruction Finance 
Corporation, did you give it a note? 
A. We did, yes. · 
Q. Do you remember how long that note was payable? . 
A. I think the note ran for one year, I believe. · 
Q. That transaction was similar to bank loans except that 
they made this requirement that you speak of that everything 
collected from the collateral should be turned over to them, 
wasn't it? 
A. That is rig·ht. 
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Q. There never was any effort to take down collateral from 
the Reconstruction Finance Corporation unless you wanted 
to release it, or s01nething of that kind, and exchanged it7 
A. No. 
Q. Do you re1nember how soon after you got the loan from 
the Reconstruction Finance Corporation you finished paying 
off thP. banks~ · 
A. No, I can't recall. vV e paid the bulk of it 
page 293 ~ off out of the proceeds of the loan. That left some-
tiling there; I don't remember bow much it was. 
Q. Do you ren1e1nbet; when you fi1~st cleaned up the bank 
loans 7 
A. I could not say, ~1:r. Baird. 
Q. Do you 1·emen1ber when you cleaned up the RJFC loans Y 
A. I believe I testified to that before. I don't know; I 
think it was about a little over a year or two years after we 
first made it. I think it was over a year; I am not certain 
about that-1935, I think, the sun1n1er of '35, I think it was. 
Q. I understand the Con11nissioner wants a copy, if you 
can furnish it, of the note that you gave the RFC and any 
agreement that you had with it-any contract respecting this 
loan. In the giving of that inforn1ation, will you attach a 
n1mnorandun1 stating· when that loan of the RFC was paid 
off and when you paid off the banks? 
A. Yes. 
Q. Now, can you tell the Com1nissioner, through the period 
commencing in the Fall of 1932 and thereafter, what was the 
situation in respect to bonds that were clue, or bonds that the 
holder could call and had called? 
~fr. Ashburn: If the Co1nmissioner please, all of this is 
purely speculative, no records to substantiate it, and there 
must have been records which reflected the condition. 
The Commissioner: I think, ~1:r. Baird, that is 
page 294 ~ already in the record. 
1\IIr. Baird: I think it is, but I thought from 
your question that you had some doubt as to whether the de-
mands on the Association throug·hout the period after the 
Fall of 1932 were in excess of its available funds, and I want 
to clear that question up if there is any doubt about it. 
The. Commissioner: I think all that appears in the rec-
ord-that your actual demands or potential demands did ex-
C?eed your available funds. 
Bv Mr. Baird: 
· Q. I wonder if you still have in your files the notes for 
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the loans that you obtained from the banks subsequent to, 
say, September 1, 19321 
.A.. I don't think so, lHr. Baird. 
Q. 'Vhat became of those? vVere they destroyed? 
.A.. I guess they were, when they were paid. 
Q. "\V ere those ordinary collateral notes~ 
.A.. Ordinary collateral notes. 
Q. Your books would not show anything except the amount 
of the loan, would they~ 
.A.. That is all. 
Q. Would they show when they were payable? 
.A.. .All of the loans to the banks were Ina de on a ninety-
day basis, and 've curtailed and renewed every 90 days. 
page 295 ~ Virginia, 
City of Norfolk, to-wit: 
I, T. H. Willcox, Jr., Commissioner in Chancery of the 
Circuit Court of the City of Norfolk, Virginia, do hereby 
certify that the foregoing testimony of Mrs. Lena Cohen, 
Bettie Cohen, P. C. Stanworth, W. J. llunt, ·C. 1\L Baylor, 
.Arthur E. Conrad, G. R .. Swink, and lVIrs. Cora L. Anderson 
was duly taken before me in the said City of Norfolk at the 
tiines and places set forth in the caption thereof and at the 
adjourned hearings, as therein noted, in execution of the de-
cree of reference entered in said cause on the 18th day of 
~fay, 1937. 
Given under my hand this .. day of .August, 1937. 
Commissioner in Chancery. 
Report.er 's fee $258.90. 
page 296 ~ The Comn1issioner: I want to examine Mr. 
Swink. 
G.R. SWINK, 
the Receiver, testified as follows: 
Examined bv the Commissioner: 
Q. l\tfr. Swink, you l1ave furnished me with a statement en-
titled ~'List of Withdrawal Notices received on guaranteed 
stock'' purporting to show the names of the stockholders in-
volved, the number of shares held by each, and the date of 
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the notices. Does that show the nan1es of the members who 
were given written notice, of which the Association has a 
written record f 
A. That is right. 
The Commissioner: File that as Receiver's certificate 
'No. B. 
Q. You handed n1e another list which purports to show 
all of the holders of the certificates in the old form entitled 
''List of Guaranteed stock'' and purports to show the number 
of shares held by each, and the date of the issue of those 
shares, and the face amount of an accurate list shown by the 
record of the association i 
A. It is. 
- The Commissioner: Now, fi]e that as R.eceiver's exhibit 
No. C. 
page 297 ~ Q. l\Ir. Swink, on the bottom of this list are 
three na1nes separated from the general group. 
They are Accomac Plumbing Company, C. L,. Baylor, and 
Conrad Brothers. Those are the holders of the loan certifi-
cates, which we previously discussed. 
A: That is right. 
Q. This list, Exhibit 0 contains all of the holders of the 
g'Uaranteed stock including those as having given written no-
tice? 
A. That is rig·ht. l\{r. :C-ommissioner, this list of old stock 
and the list of withdrawals does not include installment stock. 
Fo~ that stock there 'vas issued simply a book. Those were 
very small. 
Q. Well, did the books contain the guarantee similar to 
those contained on the full page certificates? 
A. I think it does. 
Q. Then I will ask you to file a similar list, showing those 
persons, and also the list showing the persons holding the 
new stock in similar form. 
\ 
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R. P. WHARTON, 
being duly sworn, testified as follows : 
By ~Ir. l{yle: 1\-fr. 'Vharton asserts a elain1 of priority on 
the ground that he gave written notice of withdrawal and 
holds the old stock or certificate. 
page 298 ~ Q. ~fr. 'Vharton, when did you buy this stock¥ 
A. Septe1nber 9, 1926. 
1\Ir. J{yle: I offer in evidence certificate of stock, Series 
No. 4433 of the old stock for ten shares. 
The Cormnissioner : All right. Presentation of the cer-
tificate of stock is recorded and the certificate is returned to 
the witness. 
By ~Ir. Kyle: 
Q. 1\-Ir. 'Vluuton, when you had these transactions in re-
gard to acquiring this certificate, what happened f What 
was the transaction you had with the Association? 
A. To buy the stock. 
Q. Did you take 111011ey in there, or what did you do¥ 
A. Yes, I took the cash n1oney in there. 
Q. And turned it over to them 1 
A. Turned it over to them. 
Q. Did they give you any receipt for the money¥ 
A. I don't know that I received a receipt, or not. It seems 
to 111e at that time you got a receipt and in a few days the 
stock certificate would be made out and mailed to you. 
Q. Did you sign anything at that time~ 
A. No, I don't think so, unless there was an application 
for this amount of stock. 
Q. You don't know whether you signed that, or not' 
A. ·No, I can't say. 
Q. vVhat were the representations n1ade to you 
page 299 ~ at that time as far as the withdrawal of the fund? 
A. It was to be drawed out at any time on thirty 
days' notice. Q. And what was the representation in regard to the in-
tei·est you were to receive? 
A. s·ix per cent. 
Q. Were you to get any more interest if they had a good 
year1 
A. No; it only stated six per cent interest. 
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Q. And from that time on did you get your interest regu-
larly? 
A. I got the interest until around the time the reorganiza-
tion started. 
Q. Did you ever receive any proxy of any meeting~ 
· A. Only one, and that was at the time the reorganization 
took place. 
Mr. Baird, Jr.: I want it understood definitely that our 
same objection applies to all this testimony. 
Mr. Kyle: I would like for you to state your objection. 
~{r. Baird, Jr. : vV e object to any evidence of prior or con-
temporaneous negotiations, conversations, or any dealing be-
tween the parties with respect to the taking out or purchasing 
_ of this stock insofar as it may alter, or attempt to alter, or 
· vary the written terms of the certificate gi_ven, for 
page 300 r th~ reason that the certificate constitutes the con-
tract between the parties is in writing and merges 
all prior negotiations. 
By Mr. Kyle: 
Q. Did you ever have any conversations about withdrawing 
the funds after the certificate was given to you? 
A. Oh, yes, there were several letters came. 
1\fr. Baird, Jr.: \Ve object to that testimony for the reason 
that no subsequent conversation or agreement to alter or vary 
·the terms of this certificate can be admissible or valid unless 
they are supported by ample consideration. 
By Mr. Kyle: 
Q. Go ahead and answer the question. 
A. I had several letters asking to change the old stock for 
new stock, which I positively refused to do. 
Q. Did you ever have any conversation with any of the 
officers of the corporation in regard to your right to with-
draw funds at any time Y 
A. That was stated at the window when I purchased it, and 
I understood it by reading the contract. 
Q. Did you ever see any advertisem~nts in the newspaper 
to that effect? . -
A. No, not in the newspapers. 
Q. Did you ever receive any copy of the by-laws or charter 
of the Association? 
~page 301 r A. No. 
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Mr. Baird, _Jr.: I object to that as being irrelevant. 
:By 1\Ir. Kyle : 
Q. Did you ever kno'v anything of what was contained in · 
the by-laws until after? 
A. Not until the reorganization, I managed to get hold of 
the new amended by-laws. 
Mr. Baird, Jr.: Same objection. 
By Mr. Kyle: 
Q. Were you ever advised that the Board of Directors would 
not allow withdrawals? 
A. I was by Mr. Bailey. 
Q. Did you ever notify the Association that you wanted to 
withdraw? 
A. I did, and presented it in writing in the office to Mr. 
Bailey, in person, as evidence of the fact that I did. 
Q. I hand you what purports to be a copy of the notice 
you sent the Association. 
A. That is it. I made three copies; I gave him one to re-
tain and two for myself. 
Q. When was it presented to the Association 1 
A. I think October 14. It was written before that, but I 
was in the country and couldn't come in, but it was presented 
on Octo her 14. · 
page 302 r Q. What year was it? 
A. 1934, I think it is-'33 or '34-1933. Mrs. 
Core was there to testify to the fact that I presented it to 
1\ir. Bailey, the general manager of the Association. 
By the Commissioner : 
Q. ~fr. Wharton, is this statement which you present a car-
bon copy of made at the same time as the original? 
A. Yes, sir; I made three copies at the same time. 
Q. Carbon copies? • 
A. Yes, sir. 
Q. The same in1pression? 
A. Yes, sir. 
The Commissioner: You offer this in evidence? 
Mr. Kyle: Yes, sir. 
The Commissioner: Mark it "Exhibit Wharton No. 1 ". 
1'Ir. Kyle: I think that is all. 
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CROSS EXAl\IIINATION. 
By Mr. Baird, Jr.: 
· Q. ~£r. "Wharton, you attended the stockholders' n1eeting of 
the Building Assoeiation when the plan of reorganization and 
setting up of Norfolk Federal Loan & Savings Association 
was presented? 
A. I did. 
page 303 ~ Q. Did you vote in favor of that plan? 
A. I did. 
Q. As a matter of fact, you were a Director of Definite Con-
tract Building & Loan at one time, were you not? 
A. In 1934, the first re-organization, I was, but I never 
served. I resigned. In the third, the first meeting was 
over when I received notice, and the second meeting was 
going on, and the fourth meeting I got there, and before the 
next meeting it went into the hands of the receiver. I didn't 
get acquainted with it. 
Q. Did you att01npt to follow up your notice of withdrawal 
while you were connected with the Association 7 
A. In no ''ray except to present it at that time. 
Q. You did nothing further after that time 1 
A. No. I was asked to change the stock over to cooperate, 
but I said nothing and sat still, thinking it would go over and 
everybody would be benefited. 
Q. You thought it the best thing to do to go along with 
that plan¥ 
A. If there was any ehance of it working out. 
Q. You say you presented this notice of withdrawal to 
~Ir. Bailey personally~ 
A. Personally. 
Q. You had some conversation with him about it~ 
A. I did. 
Q. What did he tell you, Mr. 'Vharton~ 
A. He said that they were working under the 
page 304 ~ ·Corporation Commission, and they would prevent 
anv further 'vithdrawals. 
Q. Did he return the letter to you? 
A. No. He laid it on his desk 
Q. What was your reply to that¥ 
A. I stated nothing. J come out. 
Q. You just left after that 7 
A. "\V e may have had some words after that, I don't -re·· 
member, but it was just ordinary conversation. 
L. Cohen and B. Cohen v. G. R. Swink, Receiver, etc. ~17 
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Q. After he told you that, you didn't insist upon your 
notice, and didn't do anything further after that, and just left 
it with himf 
A. I didn't do nothing further because he told me that 
that was the decision of the Corporation Com1nission, and I 
didn't know that I could do anything further. 
:1\fr. Baird, Jr.: That is all. 
RE-DIRECT EXA~IINATION. 
By Mr. I\::yle: 
Q. You gave the notice required hYi the certificate you 
had¥ 
A. Yes. 
l\fr. Baird, Jr.: I object, as the notice spe~ks for itself. 
page 305 ~ By ~Ir. I\::yle: 
Q. vVhen you gave that notice, you had no oc-
casion for giving any other notice f 
A. No. 
Mr. I\::yle: That is all. 
By the Commissioner: 
Q. I understand you were elected a member of the Board 
of Directors of the Definite Contract¥ 
A. I was. 
Q. When was thatf 
A. The first tinw was in 1936, I believe, but I resigned. 
I told then1 I could not serve. 
Q. I understood you to say just now you were elected in 
1934? 
A. No. It was after the reorganization took place. 
Q. Did you ever attend a 111eetingf 
A. No. The first meeting· I did not attend, and the second 
time I was elected I attended one meeting, and by the next 
meeting it went into the hands of receivers. 
Q. You were elected to the Board twice~ 
A. Yes, but I did not serve the first. 
Q. "\Vhen was the :first time 1 
A. 1936, I think. 
Q. When 'vas the second timeT 
1 
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A. 1937, just before it went into the hands of the receiver. 
Mr. Swink could answer it. 
page 306 ~ :Mr. Swink: I don't know, but my recollection 
is '35 the' first time, '36 the second time, and the 
last time '37. He and ~{r. Bailey were elected. 
page 307 r CLAilv[ OF CHARLES I-I. THAYER. 
CILL\..R.LES H. THAYER, 
being duly sworn, testified as follows: 
Ex~mined by 1\{r. Parsons : 
This is the claim of Charles H. Thayer, who presents to 
the Commissioner certificate No. 3810, Series No. 32-A, for 
20 shares, dated January 12, 1926, and is what is commonly 
lmown as old stock, and carrying a withdrawal of thirty 
days, and a. gua1:antee of the Atlantic Trust & Security Com-
pany. He makes a claim as priority for the value of this 
stock plus the unpaid accrued interest which is provided for 
in the certificate itself. 
Let it be said that when this is referred to as stock, it 
does not mean that he is a stockholder in this Building & 
Loan As-sociation~ but that he is a creditor of the Association 
by virtue of the fact that he put up cash for this, and under-
stood that he was receiving a guarantee of the return of his 
1noney plus the interest, as specified. 
The Commissioner: 1\.fr. Parsons, the presentation of the 
ce.rti:ficate is noted in the record and the certificate is returned 
to 1\{r. Thayer. 
1\{r. Parsons: Some question arose a while ago about par-
ticipation in a reorganization meeting. I assume probably 
some one here will remember that I stated into the record 
at the reorganization meeting that 1\{r. Thayer 
page 308 ~ would not participate in the meeting, and the 
reason therefor, and I think demanded the pay-
ment of his stock. At any rate, I tender a copy of letter 
addressed to Definite Contract Building & Loan Association, 
found in the file of the notices, and I understand the notice 
admittedly has been received. 
This letter came from the office of the attorney, and Mr. 
Thayer sent one at another time. 
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The Commissioner: Do I understand_, Mr. Baird, that 
this letter, of which this is a copy, was received? 
Nir. Baird, Jr.: I presume it was. 
The Commissioner: Letter dated September 3, 1935, is 
marked "Exhibit Thayer No. 1 " . 
. Mr. Parsons: I want it to be presented in the record, and 
I assume that it is in the hands of the Association, the state-
ment made, if the Commissioner deems it rnaterial, that Mr. 
Thayer would not participate in the reorganization meeting, 
and objected to it. I thinlr that was the only objection that 
was raised at_ the meeting. 
Examined by 1\£r. Parsons : 
Q. Now, Nir. Thayer, tell the Commissioner what agree-
ment you had with the Association at the time you deposited 
your funds with them? 
1\{r. Baird, Jr.: I want it understood that the same ob-
jection applies here as I made to other testimony 
page 309 ~ of like character. I might say~ l\tir. Kyle, I do 
not think I made my objection in reference to 
your testimony. 
1\{r. ICyle: If you want it prior, I would like it in the 
record. 
Mr. Baird, Jr.: It is already in the record. 
The Commissioner: It is satisfactory to you, Mr. Parsons? 
Mr. Parsons: Yes, sir. 
The Commissioner: The objection is a violation of the 
parole evidence rule. 
Mr. Parsons: I am ·willing for him to raise the objection 
later. 
By l\tir. Parsons : 
Q. l\tir. Thayer, go ahead and tell the Commissioner what 
occurred when you deposited your funds? 
A. I went into the Definite Contract Building & Loan Asso-
ciation Building, walked up to the desk and talked to a 
Miss Anderson, and told her I wanted to invest $2,000 in 
the Definite Contract Building & Loan Association, and she 
gave a receipt and said a certificate would be mailed, and 
the certificate was mailed with the letter you have. 
Q. Did you sign any application of any kind f 
A. I will say no, to the best of my lmowledge. 
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Q. ~Ir. Thayer, state whether or not you re-
page 310 r fused to transfer your old stock that you had 
for the new stock? 
A. I did, by n1ail. 
Q. Did. you ever receive any notice of any stockholders' 
meeting, or have any notice how they handled the affairs 
of the association °/ · 
A. I never received any notice of any kind except the re-
organization meeting·, of which I was sent a proxy request-
ing me to appoint the officers of the Definite Contract Build-
ing & Loan A.ssociation as my atforney. 
Q. And that you refused to do 1 
A. That I refu:=;ed to do. 
Q. And instructed me to den1and payment and to ob:ject 
to the meeting Y 
A. Yes, sir. 
Q. Now, ~Ir. rrhayer, for such benefit as it n1ay have in 
rthe record allld for yourself and other people, 'vere you 
advised in 1933 that no notices would be accepted by this 
Association for anv withdrawal~ 
A. I was infor1ned by ~ir. Bailey to that effect. 
Mr. Baird, Jr.: We object to that as being irrelevant. 
By ~fr. Parsons : 
Q. Were you acquainted with the fact that clain1 was made 
by ~{r. Beasley that they advised him that they would not 
receive any notice at all 1 
(Page apparently 1nissing fron1 trauscript.-~L B. \V.) 
. gave proper notice. 
page 311 ~ ~Ir. Baird, Jr.: I limit my objection to what 
he considered. 
1\fr. Parsons: ~ir. Com1nissioner, I want to call your at-
tention, for the purpose of the record,--I don't know that it 
has been called. hut I think it should be stated,-to Section 15 
of the by-laws. I think it should go in. 
The Com1nissioner: The whole of the hy-laws are in evi-
dence. 
~fr. Parsons: I ·want to call your attention to this particu-
lar clause, ''Any Ineinber wishing to withdraw his certificate 
may, if in good standing, be allowed to do so at any time after 
twelve months", and it docs not, provide for any notice at all. 
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By Mr. Parsons: 
Q. Mr. Thayer, is there anything else you want to sayY 
A. No, not that I know of. 
Mr. Parsons:· The letter I have introduced, I will say that 
instead of delivering that copy that was going to the reorgani-
zation meeting, I stated on the record, in the Judge's cham-
bers, and did not deliver the copy as stated in there. That 
copy did not go before the meeting, but a. state-
. page 312 ~ ing, was 1nade by n1e and put on the record, as 
~ir. Baird will remember, I am sure. 
The witness is with you. 
~Ir. Baird, Jr.: I have no questions. 
1\fr. Parsons: Does anyone wish to ask him any qu~stions? 
The Commissioner : No. 
page 313 ~ CLAIM OF CIIARLES H. THAYER. 
CHARLES II. THAYER, 
recalled, testified as follows : 
Examined by ~fr. Parsons : 
Q. ~ir. Thayer, did you have up the question of drawing 
your funds out in 1937, when they started to sending out re-
quests for exchange of the old stock for the new? 
A. There were two notices sent out, one to bondholders 
and one to stockholders. As soon as· I received the one to 
stockl1olders, that being the first intimation I had that the 
Definite Contract Building & Loan Association had anything 
in the line of bonds, I went to see Mr. Bailey and told him' 
I wanted to withdraw my money. 1fr. Bailey called my at-
tention to the fact that the limit of withdrawal was the first 
of July, 1933. The Jetter having been dated July 1st and hot 
1nailed until after July 1st, and not having been received by 
me until after July 1st, there 'vas not thirty days remaining 
in July in which I could give thirty clays' written notice. Mr. 
Bailey told me if I wanted to give notice, that he would not · 
receive it, and it was useless. 
Later I received a letter urging me to turn in my stock; 
and setting forth the benefits to be derived, and I wrote the 
Definite Contract Building & Loan Association a letter in 
'vhich I agreed to waive the thirty days' notice and accept a 
six months' notice, giving them six months to show whether 
it would be 3: going concern, or go up th~ spout. 
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Q. They did not accept your proposition~ 
page 314 ~ ... ~. No, they did not accept n1y proposition, and 
I gave a further notice in September, throug·h 
1\Ir. Parsons, denu1nding the money. 
~Ir. Baird, Jr.: vVe call for the letter. There was no writ-
tennotiee of withdrawal prior to August 4, 1935, was there? 
l\ir. Parsons: The record is there of the two written notices. 
1\fr. Baird: Is that right? 
Mr. Parsons: There is a letter to you in 1933, in which 
he says that he wants his 1uoney and that he is willh1g to 
'vait six· months, and that is on the old stock and not the 
new, and that letter is in the file. 
lVIr. Baird, Jr. : \Ve object to his testimony as being irrele-
vant and immaterial. 
By the Comn1issioner: 
Q. 1\Ir. Thayer, you say you wrote some letter to the Asso-
ciation in 1933 with reference to your stock~ 
A. Yes, sir. · 
Q. :Have you a copy of the letter? 
1\Ir. Parsons: I have it right here (producing same and 
handing it to the Con1missioner). 
l\Ir. Baird, Jr.: vVe rceeived that. 
The Con1n1issioner: lV[r. Thayer introduces 
pag·e 315 ~ copy of letter to the Association dated August 7, 
1933, which will be received in evidence and filed 
marked ''Exhibit Thayer No.2". 
, Bv 1\!Ir. Parsons: 
~Q. 1\ir. Thayer, did you ever get any direct reply to that 
letter of yours which has just been introduced¥ 
A. Not unless it is on the record there, in that file. -
1\Ir. Parsons: I do not see it here. That is all. 
P. C. STAN\VORTif, 
having been recalled, testified as follows : 
Exam~ncd by Mr. Parsons : . 
Q. Is it, or not, true that in July, 1933, you told Mr. Thayer 
nnd others that you would not accept any further notices 
of withdrawals after July 30, 1933i 
A. After July 1, 1933. 
I 
~ 
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Q. After July 1st f 
A. Yes, sir. 
·Q. I have in my hand photostatic copy of a letter written 
by !.1r. Bailey, which contains this, and I 'vill ask you if this 
is what the Association did: "We have, therefore, called a 
moratoriun1 on further payments of stock and will 
page 316 ~ not accept any further notice of withdrawals.'' 
That letter is dated July 17. _ 
, A. That was tho Association's purpose, to stop the with-
drawals as of July 1, 1933. 
Q. This is over Mr. Bailey's signature, and 'vhat he says 
is correct? 
A. I guess it is correct, yes, sir. 
page 317} P. C. STANWORTH, 
recalled, testified as follows : 
Examined by 1\ir. Baird: .. 
1\ir. Commissioner, in connection with these lists for which 
you ha vo asked, and which ]Jave been filed, and in connection 
with tho figures and statistics which you have just been dis-
cussing, it seen1s to me to be proper that we should have the 
secretary prepare a statmnent and :file it with his testimony 
showing that the condition of the Association with respect to 
cash and clain1s against it throughout the period of 1933, '34, 
, '35 and '36, dealing with each of those years semi-annually on 
the dates upon which interest was due, namely, April 1st and 
October 1st. That statement has been prepared, and I now 
want to ask 1\{r. Stanworth a question in regard to it. 
page 318 } Q. 1\Tr. Stanworth, you have heard the state-
n1ent I have made to the Commissioner. Have 
you prepared a statement covering the years 1933, 1934, 1935, 
and 1936, and the first four months of 1937, showing the cash 
on hand, the amount due banks, and Reconstruction Finance 
Corporation, the bonds which have become due and recalled, 
the interest which was payable and dividends, getting at the 
figures on the first of April and first of October in the years 
mentioned, except 1937, and to the first of l\iarch 7 
A. Yes. 
Q. ''7ill you hand to the Commissioner the statement ·which 
you prepared~ 
A. Here is a copy of it. 
I 
i 
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::1\ir. Baird: I .ask that that be filed as "Exhibit Stanworth 
X" with Mr. Stanworth's testimony. 
By Mr. Baird: 
Q. Are these figures taken from the records of the Com-
pany? 
A. Yes. 
Q. And, so far as the records show, it is correct¥ 
A. Yes. 
Q. Is there any substantial difference 1 
A .. Very little .. I have used even numbers, but 
page 319 ~ approximately they are correct. 
Mr. Baird: ~Ir. Commissioner, it does not seem to me it 
would accomplish much for me to ask questions about those 
figures. It appears to me that they are figures 'vhich speak 
for themselves, and that the most convenient and accessible 
way of making them a part of the record is the method pur-
sued. If you wish to ask any questions, he will be glad to an-
swer them. 
The Commissioner : I would like to. 
By the Con1missioner: 
Q. Referring to "Exhibit Stanworth X", in the first column 
you have cash. I understand that is cash the Association bad 
in bank or on hand on that dl}te' 
A. Yes. . 
Q. The next column is headed "Due banks", and then I 
find the columns with headings "Banks" and '~R. F. C." The 
R. F. C. refers to Reconstruction Finance Corporation~ 
A. Yes. 
Q. Do I understand the amounts shown there are the 
amounts represented actually by notes of the Association and 
held by banks and the R .. F. C., respectively? 
A. Yes, sir. 
Q. vV ere those amounts due on those occasions, on the dates 
shown! 
A. The notes in l)anks, Mr. Willcox, were all ninety day 
notes. At the end of that time the dates sho,vn, 
page 320 ~.that much was owing the banks. It 1nay not ha_ve 
been due on those dates. 
Q. But they were represented by short time notes? 
A. Yes, sir. 
Q. And the amounts of the R. F. C. were payable in install-
ments? 
-~-- ---·-~-~ 
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A. Yes. 
Q. But these arnounts shown as outstanding were not due 
and called on the dates on which they were listed? 
A. Of course, the R. F. C. was due and could be called, 
· because that note that we gave then1 was due in February, 
1934, and we did not renew the note. They simply held the 
note, and it 'vas a demand note which we were continuously 
curtailing. · 
Q. The column headed ''Bonds'', these were the principal 
amounts of bonds outstanding on the respective dates Y 
A. Yes. 
Q. I-Iad those bonds been called 1 
A. They had been called and bad matured or consolidated 
at n1aturity. 
Q. Take, for instance, the item of $129,000, on April 1, 
, 1933, that item represented the aggregate faces of the amounts 
of the bonds which, according to their terms, were due ·on 
that date and bonds w·hich had been called for payment on 
that date, pursuant to the provisions of the bonds¥ 
page 321 ~ A. That is right. 
Q. What did the interest represent? 
A. That represented the semi-a11nual interest due as of 
April 1st and October 1st on the bonds then outstanding. 
Q. What do the figures in the column headed ''Dividends'' 
represent? · 
A. It represents the dividends due at that time on full paid 
stock which we n1ade provision for but w.ere not actually due 
until July 1st and January 1st. 
Q. Take the itern of $33,000 on _April 1, 1933. You had 
paid a dividend on January 1, 19331 
A. Yes. 
Q. According to your obligation, the dividends would have 
been paid again on July 1, 1933 f 
A. Yes. 
Q. The $33,000 represents 'vhat proportion-
A. (Interposing) No; we put that down for the full six 
months. 
Q. That is the amount of dividends that would have been 
due and payable on July 1, 1933? 
A. That is right. 
Q. And the same as to the rest of the figures there? 
A. Yes. 
Q. Did the amount of outstarid~ng stock remain c·onstant 
during that time? 
~~ Supreme Court of .Appeals of Virginia 
P. C. Stam.worth. 
- A. Pretty near, as there were no withdrawals in that. 
Q. And no new stock sold f 
page 322 ~ A. No new stock sold. 
By I\'Ir. Baird: 
Q. Now, :.Mr. Stanworth, as I understand you, all of these 
iten1s which are under the heading of ''Due banks'' and sub-
heading "Due R.. F. C.", and bonds and interest and divi-
dends were oblig·ations presently payable on the dates men-
tioned. I do not 1nean to say you were bound to pay them 
all on those dates, but they were obligations you had to take 
care of as near as you could 1 
A. That is right. , 
Q. These sums you have under the heading ''Cash'' were 
the sun1s of n1oney that were available on those dates for 
payments¥ 
A. Yes. 
Q. Can you say whether the Association considered that 
any of those cash sun1s were available for the payment of 
withdra,ving· n1mnbers while those debtor obligations were still 
outstanding f 
A. They were not. 
Q. The· policy of the Board was to conserve all obtainable 
cash for the paynwnt of debtor obligations prior to the pay-
"ment of the joint stockholders until the debtor obligations had 
been satisfied 1 
1\.. Yes. 
page 323 ~ Q. Can you say whether or not the Association 
had exhausted its capacity to borrow and get 
money on those dates, or whether it was in position to raise 
n1ore n1oney if it- had sought to do so? 
A. I do not think it was in position to borro'v any more 
money. vV e had gone our limit. 
Q. Can you say how nearly all the available collateral of 
the Association was pledged to secure these obligations you 
speak off 
A. No, I could not, but nearly all of it. 
Q. All these interest items, are they interest on bonds~ 
A. Interest on bonds. 
Q. Were they due at that time1 
A. Due on those dates. 
Q. \Vhat of the dividends~ 
A. Full paid dividends due July and January. 
\ 
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P. C. Stanworth. 
Q. That was up to the time the Association stopped paying 
dividends? 
1\.. That is rig·ht. 
Q. And those sums were actually paid out in dividends 7 
A. No. 
Q. Were they ever paid? 
A. Yes, they were paid through 1934, but I notice one thing 
there, the dividends would have to be reduced be-
pag·e 324 ~ cause in 1934 we paid on the basis of two per cent 
semi-annually, which would have been one-third 
less. It would have been twenty some thousand dollars for the 
last two items. 
By the Comn1issioner : 
Q. Twenty-two instead of thirty-three? 
A. Yes. 
By 1\fr. Baird: 
Q. The testhnony shows that the bonds of the Association 
'vere payable ten years after date and collectable five years 
after elate? 
A. Yes, that is right. 
Q. Do these figures under ''Bonds'' represent the aggre-
gate principal of the bonds that were due or had been called 
for pay,1nent at the dates you mentioned? 
A. Yes. 
Q. Were these funds that the Association was in possession 
of used for the payment of the bonds to the banks and the 
Reconstruction Finance Corporation f 
A. The operating expenses and foreclosure costs. 
Q. They were not used for any other purpose than the pay-
nlent of creditors? 
A. That is right. 
Bv the Comn1issioner: 
·Q. 1\fr. Stanworth, it has been testified here repeatedly that 
the dividends for the year 1934 were paid at the 
page 325 ~ rate of four per cent per annum rather than six, 
· which had been paid previously? 
A. That is right. 
Q. I am not clear in my mind 'vl1ether by that you mean 
that you paid on January 1, 1934, dividends of two per cent 
m1d ,July 1, 1934, two per cent, or whether you paid two 
per cent on ,July 1, 1934, and ,January 1, 1935? 
· ~28 Supreme Court of .Appeals of Virginia 
A. We paid two per cent on July 1, 1934, and two per cent 
on January 1, 1935,-on December 31, 1934. 
page 326 r The following are the exceptions of Gilbert R. 
Swink, Receiver, to the first report of Thomas H. 
Willcox, Special Commissioner, hereinbefore referred to as 
Item 10: · 
EXCEPTIONS OF G. R. SWINK, RECEIVER OF DE],l-
NITE CONTRACT BUILDING AND LOAN ASSOCIA-
TION TO THE REPORT OF SPECIAL MASTER 
THOl\iAS H. \VILLCOX DATED AND FILED DECE!\1-
BER 17, 1937. 
The undersigned excepts to the re·port of Special Master 
Thomas II. "\Vi~lcox dated December 17, 1937, because of wl1at 
he failed to find and did find in the following particulars : 
1. Failing to find undertakings to pay stated dividends, and 
withdrawals on stated notices, were 'Ultra vires, invalid and 
void. 
2. Failing to find that neither the Secretary of the Associa-
tion nor any of its employees had power to change or did 
change the provisions of the Association's written Certifi-
cates. 
3. Failing to find there was an emergency which justified 
the non-payment of withdrawals between the fall of 1932 and 
the spring of 19:37, and that the Board of Directors made all 
reasonably possible provisions for the payn1ent of with-
drawals, and finding that because some emergencies had been 
met, others, notwithstanding changed conditions, could and 
should have been met. 
4. Failing to find verbal testimony was inadmissible to 
chang·e, and if admissible was not effective to change, the 
written provisions of the Full Paid and Installment Stoek, 
and/or Loan, Certificates. 
5. Failing to hold those who gave withdra,val notices, and 
acquiesced in the position that withdrawals could not be paicl 
because of the Association's condition, did not thereby waive 
their right to withdraw, if they had such a. right, 
page 327 r and their notices of withdrawal, if they had given 
such notices. · 
6. Finding the Building Association Act, Chapter 16(), Sees. 
4167, et se9., Code 1936, ·was unconstitutional and consequently 
that the nghts of mmnbers were not affected by it. 
7. Finding there was ambiguity in the Certificates which 
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rendered parol proof admissible to show alleged agreements 
between the parties, a.nd_that such proof showed the agree-
ments were not as stated in the written Certificates, even if 
the Certificates had some characteristics of Stock Certificates, 
and some of Certificates of Indebtedness. 
8. Finding the statetuent on page nine showed ''the approxi-
mate financial condition of the Association from April1, 1933, 
to April 20, 1937 ". That staten10nt is a copy of Exhibit 
''X'' with the testimony of Secretary Stan worth and its head-
ing is probably misleading, but the facts in regard to the mat-
ter appear fully from the testimony of ~Ir. Stanworth, Sten. 
Notes, pp. 367-375, the memorandum of October 31, 1932, 
Sten. Notes, p. 155, the General 1\Ianager 's report of March 
29, 1934, Sten. Notes, pp. 179-180, and the record in the suits 
of [(ate Si1npsm~ and F. W. Poos v. Definite Contract B~tilding 
and Loan Association, Sten. Notes, pp. 180-193. The cases 
1nentioned were iu this Court, and they involved the .Asso-
ciation's condition and the Building Association Act. The de-
cisions were to the effect that the Association's suspension 
of withdrawal payn1ents was warranted, and that the Building 
Association Act was not unconstitutional. These decisions 
were binding upon the Comn1issioner. Moreover, the figures 
he quotes show dates, sums available, and debts 
page 328 ~ due as follows : 
April 1, 1933, 







March 20, 1937, 
Cash. 









The memorandun1 of October 31, 1932, shows: 
\Vithdrawal notices 
Bonds due April 1, 1933, 
Bonds callable before Ap1·il 1, 1933, 
Bonds callable before October 1, 1933, 
















The report of March 29, 1934, shows efforts to obtain cash, 
and overcome decreasing revenues: 
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Applications to H. 0. L. C. for refinancing 
Reduction in monthly income 
$467,000.00 
1,500.00 
The affidavit of ~larch 6, 1936 (after the reorganization) 
in the Kate Silnpson case shows: 
Outstanding Bonds 1 $200,000.00 
The affidavit of ~Ir. Bristow, Cmnn1issioner of Insurance 
and Banking in the san1e case shows that he was infor1ned and 
approved of the Association's reorganization plan, and con-
sidered the suspension of withdrawal payments 
page 329 r warranted because of the Association's condition 
and the fact that it was confronted by an emer-
gency. It also shows the reorganization plan (including sus-
pension of pay1nents) was considered and approved by the 
Corporation Conunission after on open hearing. 
The Cmn1nission totally misunderstood the Association's 
condition, and treated as ui1constitutional an .A .. ct this and other 
Courts have treated as constitutional. Necessarily all his con-
clusions based on these erroneous pretnises are erroneous. 
9. Finding· those who held Loan Certificates were creditors 
and that if not creditors they were entitled to priority over 
all stockholders who did not give withdrawal notices be-
cause of the noti<·es they gave, notwithstanding tl1e provisions 
of the Certificates and the terms upon whiclvtheir issuance 
was authorized bv the Board. 
10. Finding tho'se who held old Full Paid Certificates a1·e 
creditors, and if not that those of them who gave withdrawal 
notices are entitled to priority over the holders of all Cer-
tificates who did not give such notices. 
11. Finding those who held Old Installn1ent Certificates 
· and gave withdrawal hotices while in good standing are en-
titled to priority over the holders of all Certificates who did 
not give such notices. 
12. Finding there was failure by the Association's Board 
of Directors to repudiate alleged undertakings by the Secre-
tary when there was no evidence that the Board ever had 
any knowledge of such alleged undertakings. 
13. Finding withdrawal notices in writing were 
page 330 r not necessary, and verbal notices were sufficient, 
because the provision requiring written notices 
had not been "Taived as to others by acceptance from thmn 
of verbal notices, although there was no evidence that thoRe 
claiming· the benefit of verbal notices had ever been, in any 
way, misled as to the requhement of written notices. · 
I 
I 
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14. Finding 1\:J:rs. and ~Iiss Cohen ga.ve notices of with-
drawal on July 1, 1936, and such notices were sufficient, but. 
if not they should be considered as having given written 
notices-these are irreconcilable conclusions. 
15. Finding those ·who purchased stock with the expectation 
that they' would be able to withdraw 'vhen desired became, by 
reason of that expectation, creditors instead of stockholders. 
16. Finding Conrad Bros. and C. :JYI. Baylor, as holders of 
J..Joan Certificates, wei·e creditors, and if not creditors were as 
mmnhers entitled, because of their withdrav~ral notices, to 
priority over the holders of all Certificates who did not give 
withdrawal notices, notwithstanding the provisions of the Cer-
tificates and the terms upon which only their issuance was 
authorized by the Board of Directors. 
17. Finding 1\Irs. 1\iamie ~fcPherson and R. P. Wharton 
should be treated as having given proper withdrawal notices. 
18. Finding the rights of shareholders were determinable 
as of the tilne withdrawal notices were given instead of as of 
the time the Receiver was appointed. 
19. Finding withdrawal notices "matured'' before the R.e-
ceivership began, and that those ·who gave them were there-
by entitled to priority, notwithstanding the sus-
page 331 ~ pension of wlthdra,vals pursuant to the provisions 
of the By-laws and resolutions of the Board of 
Directors. 
20. Finding borrowers may not he credited 'vith the esti-
mated values of their stock, and settlen1ents with them made 
on that basis, but that such settlements nu1st be conditioned 
upon final adjustn1ents when the Receivership is wound 'up-
a finding which makes impossible refinancing borrowers and so 
liquidating balances due by them for the benefit of the Re-
ceivership Estate. 
G. R. SWINIC, 
Receiver of Definite Contract Building and 
Loan Association. 
By BAIR.D, VVBITE & LANNING, 
His Attorneys. 
The following are the exceptions of Lena Cohen to the first 
report of Thon1as H. ·willcox, Special Commissioner, herein-
before referred to as Item 11: 
\ -~~it 
~ 
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EXCEPTIONS TO REPORT OF THOl\IAS H. WILLCOX, 
SPECIAL COMMISSIONER. 
Exceptions taken by 1\Irs. Lena Cohen, intervening pe-
titioner, to report of Speci~l Con1missioner Thomas I-I. Will-
cox, to whom this cause was referred by decree entered on 
May 18, 1937, and which report bears date on the 17th day 
of December, 1937. 
Fi1·st Exception: 
The Special Conunissioner has determined from the tes-
timony taken that ~Irs. Lena Cohen as the holder of '' Guar-
anteed ~1emberships'' of the Definite Contract 
-- page 332 ~ Building and Loan Association is entitled to a 
preference in the distribution of the assets of the 
said Building as liquidated by the Receiver, as against the 
holders of ''New Me1nberships '' or stockholders of the Asso-
ciation, to the principal amount of $6,200.00, plus two per 
cent interest for the calendar year 1934, plus interest at six per 
cent per annum fron1 ,January 1, 1935, until paid. Exeeption 
is taken to the failure of the Special Commissioner to fix the 
preference of 1\{rs. Lena Cohen at the face amount of $9,200.00 
rather than $6,200.00, it being her contention that she is en-
titled to receive $9,200.00 plus two per cent for the calendar 
year 1934, and plus interest at the rate of six per cent per 
annum from Jan nar-y 1, 1935, until paid, by virtue of the de-
posit of rnoney in the principal amount of $9,200.00 with said 
Association, and because of the 1nisrepresentations made to 
her by officers and employees of the As·sociation, and that she 
is entitled as to the full amount here stated, to occupy the 
status of a creditor of the Association. 
Second Exception: 
Exception is taken to the determination by the Special Com-
missioner that the holders of ''Guaranteed 1\l[emberships '' 
of the Association who gave notice of withdrawal prior to in-
solvency, but have taken no further action to protect their 
rights, are entitled to the same rights, privileg-es and priori-
ties in the distribution of the assets of the Building Associa-
tion as liquidated by the Receiver, as persons similarly situ-
ated, who in addition to giving notice of their withdrawal have 
actively prosecuted their claims against the Association and 
its Receiver. · 
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page 333 ~ Third Exception: 
Exception is taken to the determination by the Special Com-
missioner of the credits to be given borrowing nwmbers of 
the Association for payments made by them as dues after 
receivership, and to the recommendation of the Special Com-
missioner that borrowers be now credited with the established 
present value of their shares. 
Fotttrth Exception: 
Exception is taken to the holding of the Special Commis-
sioner that the amount ultimately decreed to be paid this 
party is subject to reduction by payment of an annual tax 
to the Comrnonwealth of Virginia on the evidence of indebted-
ness held. 
Fifth Exception: 
Exc~ption is taken to the action of the Special Commis-
sioner in fixing tho time when this petition gave notice of 
withdrawal of her money from Definite Contract Building and 
Loan Association, this party here asserting that the time was 
an earlier date than fixed by the Special Com1nissioner, and 
is so shown by the evidence, and exception is further taken 
to the judgment of the Special C01runissioner in allowing 
priority to ·withdrawing men1bcrs in accordance with their 
date of notice of withdrawal if the Court shall determine 
that all holders of "Guaranteed 1\fen1berships" are not in 
fact to be classed as outright creditors by virtue of their terms 
of original contract, rather than by virtue of their application 
for withdrawal. 
vVherefore, the said Lenn. Cohen doth except to the said re-
port of the Special Commissioner, and prays that her said 
exceptions may be sustained, and that said report 
page 334 ~ may be corrected in the manner indicated in said 
exceptions. 
LENA COI-IEN, 
By W. R. ASHBURN, Counsel. 
page 335 ~ The following are the exceptions of Betty Cohen 
to the first report of Thomas H. Willcox, Special 
Commissioner, l1Creinbefore referred to in Item #12. 
Exceptions taken by Betty Cohen, intervening petitioner, 
to report of Special Comn1issioner, Thomas H. Willcox, to 
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whom this cause was referred by decree entered on ~lay 18, 
1937, and whieh report bears date on the 17th day of Decem-
ber, 1937. 
First Exception: 
Betty Cohen by her counsel, says that she is unable to de-
termine fron1 the report of Special Com1nissioner, Thomas 
II. Willcox, whether or not she has been allowed a preference 
as the holder of the "Guaranteed 1\iembership" in the Defi-
nite Contract Building and Loan Assoeiation to the face 
amount of $300.00, or preference as a withdrawing '' Guar-
anteed ~{ember" of said A.ssociation, but if the court shall 
so construe the report of said Commissioner to hold that 
she is not entitled to any such preference or priority in dis-
tribution of said assets, this party hereby excepts to the failure 
of said Special Conunissioner to so hold. 
Second Exception: 
Betty Cohen, by her counsel, further excepts to the report 
of Tho1nas H. vVillcox, Special Con1missioncr, in his conclu-
sion that the holders of "Guaranteed ~femberships" who 
gave notice of w-ithdrawal prior to the insolvency of the 
Definite Contract Building and Loan Association, but failed 
to follow up their said notiee by an active assertion of their 
claims against the said Assoeiation, are entitled to the same 
priority in distribution of assets as n1e1nbers who 
page 336 ~ having· given notice of withdrawal actively prose-
cuted their clain1s. 
Third Exception: 
Exception is taken to the conclusion of the said Special 
Commissioner with respect to credits to be allowed borro,v-
ing members for payments made. 
Fourth Exception: 
Exception is taken to the conclusion of the said Special Com-
missioner with respect to the date of the withdrawal notice 
of Betty Cohen, this party asserting that notice of withdrawal 
was given at an earlier date than that fi..."'\:ed by the Special 
Commissioner, and exception is further taken to the conclu-
sion of the said Special Commissioner that holders of '' Guar-
anteed Stock" who gave notice of 'vithdrawal are entitled 
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to priority of payment in the distribution of assets accord-
ing to the dates and tin1es of their respective notices, if they 
be not in fact outright creditors entitled to share pro rata as 
between themselves in the distribution of the assets of the 
Building Association. 
V\Therefore, the said Betty Cohen doth except to the said 
report of the Special Comn1issioner, and prays that her said 
exceptions may be sustained, and that said report may be 
corrected in the n1anner indicated in said exceptions. 
BETTY COHEN, 
By W. R. ASHBURN, 
Counsel. 
The following is the opinion of the Court on the excep-
tions to the first report of Thomas H. Willcox, Special Com-
missioner hereinbefore referred to in Item #13. 
page 337 ~ The sole question to be now decided in this case 
is the scheme of distribution of the assets of this 
insolvent building and loan association. 
While there arc a number of different classes of stock in 
the conclusion reached by me it is unnecessary to examine the 
difference between them. 
"'\Vhen the purposes for which this company was formed 
are considered it will appear that all of its stockholders are 
held to a knowledge that it could' 'purchase, hold' and sell prop-
erty, real and personal, to receive deposits and savings, to bor-
row money and secure its repayment by liens upon real estate 
and othe1~vise; to assist its members in saving and investing 
money by buying and improving real estate by lending and 
investing on the l\:futual Building Society plan to such of its 
men1bers as may desire to anticipate the ultin1ate value of 
their share funds accun1ulated from the monthlv contributions 
of its stockholders and such other funds as 1na~y from time to 
tin1e con1e to its hands; and to aid persons of limit~d n1eans 
in purchasing hmnes for themselves; and generally to conduct 
the business of a Perpetual Building and Loan Association". 
Of course it is conceded that all 1:he stockholders of old 
stock-tl1e new stock-and the loan certificate stock-are held 
to a knowledge of and are bound b~r the charter and by-laws 
of their con1pany. And wh·ile the co11~pany is a goin.cJ con-
cern. their rights and liabilities depend on their certificates 
and the actions of the company's accredited officers and agents 
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in dealing with them. But when insolveney overtakes their 
co.mpa.ny then the rights of the respective stockholders are 
- subject to and decided by the supreme rule of 
page 338 ~ equality and mutuality. This rule is recognized 
and applied by our Supren1e Court of Appeals in 
the case of Colin. v. W elfo1·d, 102 Va. 581, and while in that 
case the precise question was decided upon a state of in-
solvency at the tin1e of attempted withdrawal, yet the court 
follows and approves the leading case "Clu·isfian's .Appeal? 
102 Pa. 184", in which the withdrawals were made (or at-
. ten1pted) long before insolvency supervened. In that case 
the Supreme Court of Pennsylvania I'eversed the decisions of 
the Court of Cotntnon Pleas of the County of Philadelphia 
and in passing on the question of whether or not the with-
drawing stockholders were entitled to priority over non-,vith-
drawing stockholders in criticizing the lower Court's deci.sion 
uses the .following language : 
''That result was reached by holding that me1nbers of the 
association who had given the requisite noi.ice of withdrawal 
thereby ceased to be stockholders and becan1e creditors to the 
extent of the withdrawal value of their stock as evidenced 
by orders on the treasurer or by the books of the association, 
and consequently that their claims are superior to those of 
their fellow stockholders who had not given the requisite notice 
of withdrawals. In this we think there was manifest error. 
While in a qualified sense withdrawing stockholders may be 
considered creditors of the association, their rights as against 
those with whon1 they have been associated are very different 
from those of general creditors. After expenses incident to 
the administration of its assets are deducted the general credi-
tors should be paid in full and the residue should be dis-
tributed pro rata an1ong· those whose clain1s are based upon 
stock of the association whether they have withdrawn· or 
, hold orders for the withdrawal value thereof or not. Both 
claRses are equally meritorious and in 1narshaling 
page 339 ~ the assets neither is entitled to priority over the 
. other. The claims of each are alike based upon 
their relation to the association as members thereof." 
Our Court in concluding its opinion in the Colin v. Welford 
case says: 
"Colin (the appellant) has obtained an apparent advan-
tage which the principle of mutuality applicable to the dis-
L. Cohen and B. Cohen v. G. R. Swink, Receiver, etc. 237 
tribution of the assets of an insolvent company of this kind 
does not permit him to hold. These associations partake of 
the nature of partnerships and no mmnber can take any ad~ 
vantage of his fellows not clearly legal. The settlement 1nade 
is not so far executed as to be beyond recall, and Colin-' can 
be remitted to l1is position as stockholder without any injustice 
to him." Colin v. Welford, s·upra. 
While this conclusion may appear to bear hnrshly upon the 
holders of the loan certificates yet it must be remetnbered that . 
like the rest of the holders of the company's stock they took 
it from the borrowers from the company and as long as it was 
in business thev received dividends on their stock. In short 
their relation to the company is that of stockholder standing 
in the shoes of the borrower from whom they took it in Jieu 
of cash. 
I see nothing here in conflict witl1 the recent case of ·Gross 
v. Citizens Mu,tu,al Build·in,q Association, 168 Va. 119, for in 
that case it was proved by the secretary of the Association 
(Mr. Curdts), that the company was solvent; and all that the 
court decided was that in that case the plaintiff was a cr·editor 
and that by virtue of the by-la:ws he was entitled to be. paid 
the withdrawal value of his stock~ IIe was, of course, <~ntitled 
to be paid according to the by-laws, hut here insolvency has 
supervened, and the equitable ruh~ of equality and 
page 340 ~ mutuality must be followed as between all the 
stockholders entitled to a pro ra.ta share in the 
assets after the costs of administration and any outside <·redi-
tors are paid. 
As these vi'ews are fundamenta.Uy opposed to the report of 
the Commissioner a decree ~ay he drawn carrying them out. 
I do not now see any reason to refer the case back to the 
Commissioner. 
A.R.H. 
The following is tlw decree enterecllVfay 5th, 1938, embody-
ing- the decision of the court on the exceptions to the first re-
port of Thomas II. Willcox, Special Commissioner, hereinbe-
fore referred to in Item #14. 
This cause having been heretofore heard· on the papers 
formerly read, the petitions of Lena Cohen asking priority 
as to $9,200.00; Betty Col1cn as1.ing priority as to $300.00; 
C. ~f. Baylor asking priority as to $7,000.00 and Conrad 
Brothers, Incorporated, asking· priority as to $1,500.00; the re-
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port of Thomas II. \Villcox, Special Commissioner, filed on 
Decen1ber 17, 1937, awa.rding the priorities asked for to pe-
titioners and priorities to all holders of the old stock of the 
Association, and the evidence and exhibits on which said re-
port is based, the exceptions of the petitioners and R-eceiver 
thereto, and the argtunents of counsel on said exceptions, and 
the court after full consideration, being advised of its con-
clusion in the prcn1ises doth, for the reasons stated in writ-
ing and filed with the record as part thereof, adjudge, order 
and decree as follows : 
page 341 r 1. That the exceptions of Lena Cohen, Betty 
Cohen, C. 1\L Baylor and Conrad Brothers, Incor-
porated be and are overruled. 
2. That the exceptions of_ G. R. Swink, Receiver, be and are 
sustained as to all priorities awarded members or share-
holders in said report. 
3. That none of the members or shareholders of the Asso-
ciation have any right to priority over others, and its assets, 
after the payn1ent of debts ai1d the costs and expenses of 
administration are to be distributed equally and ratably among 
its members or shareholders. 
4. That all those reported by the Special Commissioner to 
be members or shareholders of the Association shall share 
equally and ratably in the distribution of its assets, after 
the pay1nent of its debts, and the costs and expenses of ad-
ministration. 
5. That Thomas H. "\Villcox, Eq., be allowed a fee of $2,-
000.00 for his services as Special Commissioner, in connection 
with his first report, which the Receiver is directe'd to pay hhn. 
6. rrhat Phlegar & Tilghman be allowed $343.50 for taking 
and transcribing- the evidence which the Receiver is directed 
to pay them. 
And all other matters are reserved. 
The following is the stipulation of counsel for the adverse 
parties filed with the said decree of May 5th, 1938, and here-
inbefore referred to in Item #15. 
It is stipulated between petitioners, Lena Cohen, Betty 
Cohen, Conrad Brothers, Incorporated, and C. J\L Baylor, of 
the one part, and G. R. Swink, Receiver, of the 
page 342 r other part, by their counsel of record, that P. C. 
Stanworth, if called as a witness by petitioners, 
would testify on examin~tion and cross examination that: 
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1. In1908, and again in1915, the Association issued a small 
number of membership certificates (as to which it has no 
detailed record) and on which the stipulated dividend rate 
was five per cent. These 'vere talren up long prior to 1928. 
In 1928 and in 1929 it also issued membership certificates on 
which the stipulated dividend rate was five per cent to the 
aggregate total of $401,900.00. The largest amount of them 
at any one thne outstanding was $229,450.00. Six per cent 
was the stipulated dividend rate on all other certificates. All 
certificates on which the dividend rate was five per cent, ex-
cept certificates of the aggregate par value of $12,650.00, had 
been taken up when the Receivership began. All such cer-
tificates were identical, except as to the dividend rate, with ' 
the certificates designated by the Commissioner "Old Cer-
tificates", on which the rate was six per cent. 
2. For a while in 1902 the .Association sold its six 'Per cent 
bonds at one hundred two and a half and accrued interest, and 
in 1906 the holders of some bonds 'vere notified that they 
'vould be called upon unless the interest rate was reduced to 
five per cent. 
3. The reductions mentioned in the dividend and interest 
rates ·were made because under the conditions then prevailing 
it was thoug·ht that rate would be sufficient to attract pur-
chasers. Experience showed such bonds and membership cer-
tificates would not sell satisfactorily and the latter were with-
drawn oftener and in larger amounts than certificates on which 
the dividend rate was six per cent. For these reasons the 
sale of both were discontinued. 
4. In 1928 and 1929 there were outstanding 
page 343 r membership certificates on some of which the divi-
dend rate 'vas five per cent, and on others of which 
it was six per cent, and dividends on these certificates were 
paid in accordance with their terms. 
5. Full paid 1nembership certificates and bonds sold in 1.932 
aggregated $103,850.00, and those sold in the first half of 
1933 aggregated $51,000.00. Full paid memberships withdrawn 
and paid in 1932 a~ggregated $195,775.00, and bonds paid in 
that year aggTega.ted $170,000.00. Full paid memberships 
withdrawn and paid during the first half of 1933 aggregated 
$101,000.00, and bonds paid in that period aggregated $107,-
000.00. The difference between these sales, and withdrawals 
and payments, was $418,925.00. 
6. During the years 1930, 1931, 1932 and 1933 the Associa-
tion paid dividends at the rate of si::xr per cent on the member-
ship certificates on which the stipulated rate was only five 
per cent. 
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7. In 1934 the dividends paid on all membership certificates 
was reduced to four per cent but the association continued 
to pay at the rate of six per cent on certificates designated by 
the Commissioner ''Loan Certificates'' until July 1, 1935. _On 
that date payment of all dividends on every class of certifi-
cates was discontinued. 
8. Payment of withdrawals was suspended July 1, 1933, 
by resolution of the Board of Directors. At that time accord-
ing to the books of the Association, withdrawals had matured 
in the aggregate amount of $37,300.00 which had not been 
paid. These withdrawals were paid shortly after July 1, 
1933. On July 1, 1933, the Association had in hand $49,308.73 
in cash. No memberships or bonds were sold after July 1, 
1933. 
9. The contract of the Atlantic Security Cor-
page 344 ~ poration was attached to all the membership cer-
tificates designated by the Special Commissioner 
as "Old Certificates" and 'vas not attached to any of those 
designated by him as- "New Certificates". /All the stock of 
the Atlantic Security Corporation was turned over to the 
Building Association on the terms set forth in clause 4 of 
the memorandum made part of the minutes of a meeting of 
the Association's Directors held on November 1, 1932, and in 
the resolution of the Directors of the Atlantic Security Cor-
poration dat~d ~Iay 26, 1933, copies of which are attached. 
10. This stipulation was submitted to, and considered by the 
court before its decree on the report of Special Commissioner 
Thomas H. Willcox filed December 17, 1937, and numbered 1 
was entered May 5th, 1938. 
LENA COHEN, 
By \V. R .. ASI-IBURN, 
BETTY COHEN, 
By W. R. ASHBURN, 
CONRAD BROTHERS, INCORPORATED, 
By W. R. ASHBURN, 
C. ~I. BAYLOR, 
By Sl\1ITH & SJ\1TTli, 
G. R. S'V"INK, 
Receiver of Definite Contract Building and Loan 
Association. 
By BAIR.D, WBITE.AND LANNING. 
Norfolk, Virginia, 
May 2nd, 1938. 
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The following is the clause 4 referred to in paragraph 9 
of the foregoing stipulation. . 
page· 345 ~ 4. All shares of the stock of the Trust Company 
shall be delivered to the Building Association ·with 
attached power of attorney, irrevocable until the acconlplish-
ment of the purposes herein set forth, authorizing the trustee 
of the association to vote said shares at all regular and special 
meetings of stockholders. The Trust Company shall be 
credited with all dividends to which it becmnes entitled, and 
said shares and dividends shall be held and disposed of, in 
the discretion of the Association, for the use, benefit, pro-
tection and advantage of the holders of all its shares or mem-
berships outstanding on Novmnber 1, 1932. Upon the retire-
ment of such shares or memberships the certificates for shares 
of the stock of the Trust Company and attached powers of 
attorney shall be returned to the depositors, their heirs, per-
sonal representatives or assigns respectively, and all dividends 
to which the Trust Company is entitled shall be paid to it, 
less the whole or any part of the value of said stock, or of 
said dividends necessary to completely indemnify the holders 
of the stock memberships of the Association outstanding on 
November 1, 1932. 
The Secretary reported that the receipts given by him to 
stockholders for certificates of stock deposited by them had 
been, as required by the Finance Corporation and the Cor-
poration Commission, surrendered and consents to the can-
cellation of the conditions named therein and the uncondi-
tional delivery of said certificates to the Association had been 
executed by such stockholders and delivered by him to the 
Association. Copies thereof were ordered to be made parts 
of the company's records. 
The original exhibits filed with the evidence 
page 346 ~ taken before Thomas H. Willcox, Special Comnris-
sioner, and returned with his report of December 
17th, 1937, hereinbefore referred to as Item 16, are trans-
mitted with the record herein, under separate cover. 
And no,v, at this day, to-wit: In the Circuit Court afore-
said, on the 29th day of June, in the year, 1938: 
Upon further consideration of what shall constitute the 
record herein upon the appeal proposed to be taken by Lena 
and Betty Cohen, after due notice to the Receiver and the said 
Lena and Betty Cohen, it is adjudged and decreed that the 
orders of May 5, 1938, di8nlissing the petition of C. 1\f. Bay-
lor, and of May 10, 1938, dismissing the petition of Conrad 
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Brothers, Incorporated, and this order, shall be parts of 
said record, and included by the Clerk of this Court in the 
transcript thereof. 
The follo,ving are the decrees made a part of the record 
by the foregoing decree, dated ~lay 5, 1938, and May 10,1938, 
respectively: 
It appearing to the Court that the 1natters in controversy 
iu this cause between C. -M:. Baylor, petitioner, of the one 
part, and Definite Contract Building and Loan Association 
and G. R. Swink, R-eceiver of said Association, of the other 
part have been compromised and fully settled, and 
page 347 ~ that the said Receiver has taken a receipt and 
complete release from the said C. 1\L Baylor who 
has surrendered to the Receiver the membership certificates 
held by him, it is so adjudged, ordered and decreed: and 
it is further adjudged, ordered and decreed that the petition 
of the said C. 1\L Baylor be and it is dismissed. 
It appearing to the Court that the matter in controversy 
in this cause between Conrad Brothers, Incorporated, pe-
titioner, of the one part, and Definite Contract Building und 
Loan Association and G. R .. Swink Receiver of said Associa-
tion, of the other part, have been compromised· and fully set-
tled, and that the said Receiver has taken a receipt" and com-
plete release from the said Conrad Brothers, Incorporated, 
which has surrendered to him its membership certificates, 
it is so adjudged, ordered and decreed, and it is further ad-
judged, ordered and decreed that its said petition be and it is 
dismissed. -
, page 348 ~ Virginia : 
In the Clerk's Office of the Circuit Court of the City of Nor-
folk, on the 30th day of June, in the year, 1938. 
I, Cecil M. Robertson, Clerk of the Circuit Court of the 
City of Norfolk, do hereby certify that the foregoing tran-
script includes such papers filed and the proceedings had 
thereon in the Chancery Cause of Commonwealth of Virginia, 
at the relation of State Corporation Commission, complainant, 
against Definite Contract Building and Loan Association, a 
corporation, defendant, as directed in the decrees entered 
therein on the· lOth day of ,June, in the year, 1938, -and on 
the 29th day of June, in the year, 1938, in accordance with 
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Section #6339 of the Virginia Code, lately pending in our said 
Court. -
I further ce!tify that the same was not made up and com-
pleted and delivered until the parties intending to apply for 
said transcript had notified the Receiver for Definite Contract 
Building and Loan Association and his counsel of their in-
tention to apply for same and of their intention to appeal to 
the Supreme Court of Appeals of Virginia as set forth in said 
decrees of this court entered on the loth day of June, in the 
year, 1938, and on the ·29th day of June, in the year, 1938. 
Teste: 
CECIL M. ROBERTSON, Clerk. 
By W. R. HANCKEL, D. C. 
Fee for Transcript, $126.50. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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